MINUTES
CITY OF BRENTWOOD
REGULAR CITY COUNCIL MEETING
November 26, 2002

A regular meeting of the City Council of the City of Brentwood was called to order at 8:00p.m. in the
Council Chambers located at 734 Third Street, with Mayor McPoland presiding.

Present: Councilmembers Beckstrand, Gomes, Hill, Petrovich, Mayor McPoland
Absent: None

PRESENTATIONS

A. Introduction and Oath of Office of Darcy Garrity to the Youth Commission.
Mayor McPoland introduced Darcy Garrity and administered the Oath of Office.

B. Introduction of Mary Jane Barnes-Lawson as Poet Laureate.

Mayor McPoland introduced Mary Jane Barnes-Lawson as the first Poet Laureate for the City of
Brentwood.

Ms. Lawson thanked the Arts Commission for initiating the idea of Poet Laureate for the cultural
development of the City of Brentwood.

AGENDA REVIEW
Item 4 Pull and replace staff report. (P. Zolfarelli)
CITIZEN COMMENTS

Kent Inger, resident, asked Council if the lights at the Skate Park could be left on until a later time
commenting that after school and homework there is no time left to skate.

Craig Bronzan, Director of Parks and Recreation commented that per Council direction the lights at the
Skate Park are security lights and not meant to be on a timer. In consideration of the neighbors, the lights
are scheduled to go off at 5:00 p.m.

Council directed staff to investigate the issue and bring it back at a later date.

CONSENT CALENDAR
1. Approved Minutes of October 22, 2002. Pulled for further discussion.
2. Approved Minutes of November 12, 2002. Pulled for further discussion.

3. Approved Resolution No. 2743 of Initiation designating Francisco & Associates, Inc. as the Engineer
of Work and approved Resolution No. 2744 of Intention declaring the City’s intent to order
improvements for the Consolidated Landscape & Lighting Assessment Districts for the Mid-Year of
Fiscal Year 2002/2003, and set a date of January 14, 2003 for the Public Hearing.

4. Approved Resolution No. 2745 authorizing the City Manager to execute all contracts under $100,000
plus a 10% contingency each for the relocation of the existing Corporation Yard trailers and the
construction of an approximately 10,000 square foot building. Pulled per Agenda Review.

5. Waived second reading and adopted Ordinance No. 727 amending Sections 17.650 (Accessory,
Temporary and Service Uses) and 17.850 (Temporary Use Permit) of the Brentwood Municipal Code.

6. Authorized staff to solicit Request for Proposals for beverage vending machines. Pulled for further
discussion.
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7. Approved joint-use agreement between the City of Brentwood and Liberty Union High School District.

8. Approved Resolution No. 2746 accepting the offers of dedication in fee for the rights-of-way of
Tradition Way, Guise Way, Heritage Way, Panorama Way, Independence Street, Morningside Street,
Gerry Street, Legacy Street and Balfour Road Widening; accepting the offer of dedication in fee for
Parcel “B” and “C” as shown on the Final Map; accepting all subsurface mineral, water and abutters
rights relinquished on said Final Map and accepting public improvements (waterlines, sanitary sewer,
storm drain, fiber optics and streets with all related improvements) for maintenance; accepting the
Subdivision Maintenance Bond and releasing the Subdivision Improvement Securities for Subdivision
No. 7844, Providence, by Ryder Homes and Shea Homes, located south of Balfour Road and west of
Sellers Avenue.

9. Approved Resolution No. 2747 authorizing the closure of certain streets and temporarily establishing
no parking restrictions and tow away zones to facilitate the Sociedad Guadalupana de Brentwood,
Immaculate Heart of Mary Church Pilgrimage Parade to be held on Sunday, December 8, 2002.

10. Adopted “Renewal Negotiation Process Terms” for undertaking informal negotiation of the renewal of
the AT&T cable television franchise; and establish a Telecommunications Committee to conduct the
informal negotiations. Pulled for further discussion.

11. Approved Resolution No. 2748 awarding a contract in the amount of $149,900 plus a 10%
contingency to Sure Built for the purchase of a 10,000 square-foot structure for the temporary
Corporation Yard relocation site.

11A. Approve Resolution No. 2749 authorizing staff to prepare a pre-qualification package and move

forward with the pre-qualification process for the New Police Facility Project, CIP Project No. 336-
3110.

It was moved/seconded by Petrovich/Gomes to approve Consent Calendar Items 1, 3, 4 (with changes)
5-9, 11 and 11A as recommended by staff. Motion carried unanimously.

Iltem 2 Approved Minutes of November 12, 2002.

It was moved/seconded by Hill/Gomes to approve the minutes of November 12, 2002 as recommended
by staff. Motion carried with Mayor McPoland abstaining.

Iltem 6 Authorized staff to solicit Request for Proposals for beverage vending machines.

Councilmember Beckstrand asked who would be in charge of the source of power for the vending
machines.

Craig Bronzan, Director of Parks and Recreation, responded that the source of power would be the
responsibility of the vendor.

Councilmember Beckstrand asked if increased garbage would be an issue at any of the sites.
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Mr. Bronzan responded that there will probably not be an increase in garbage since most people are
already bringing their drinks and food and disposing of them at the site. If we do find there is an excess
at any of the locations, we will add more trash receptacles.

Councilmember Hill expressed concern at the possibility of vandalism since some of these machines are
being placed at remote locations.

Mr. Bronzan responded that the company supplying the vending machine usually secures the machines
in steel cages.

It was moved/seconded by Beckstrand/Gomes to approve item 6 as recommended by staff. Motion
carried unanimously.

Item 10 Adopt the “Renewal Negotiation Process Terms” for undertaking informal negotiation of the
renewal of the AT&T cable television franchise; and establish a Telecommunications Committee to
conduct the informal negotiations.

Councilmember Petrovich commented that he felt the Telecommunication Subcommittee be re-
established and would like to add that to the item.

It was moved/seconded by Gomes/Beckstrand to reestablish the Telecommunications Subcommittee
consisting of Councilmembers Beckstrand and Petrovich. Motion carried unanimously.

It was moved/seconded by Petrovich/Gomes to adopt the Renewal Negotiation Process Terms as
recommended by staff. Motion carried unanimously.

PUBLIC HEARINGS

12. Consideration of an Ordinance amending Title 17 of the Brentwood Municipal Code to allow Financial
Institutions as a permitted use in commercial zones.

Mitch Oshinsky, Director of Community Development, commented that the Municipal Code is
inconsistent in how it regulates Financial Institutions. There are a variety of regulations and some
conflicts in our existing Code, which lead to confusion. The 3 Zones that have conflicts between
banks as permitted uses and uses subject to a CUP are PD’s 12, 18 and 20. It would also be more
customer friendly, and would simplify matters for the business community, Council, Planning
Commission and staff, to have a more consistent approach on banks across our commercial zones.

This Ordinance amends the Municipal Code to clear up the different regulations, bring clarity to the
matter, and uniformly make Financial Institutions permitted uses in the various nonresidential zones.

The Public Hearing was opened.

Barbara Guise, resident, spoke in opposition of the Ordinance.

There being no one wishing to speak the Public Hearing was closed.

Councilmember Hill commented that commerce has changed so drastically, many people no longer

go to banks. He further commented that with the growth of our community it is unrealistic for us to
expect our residents travel three to four miles downtown to do their banking.
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13.

14.

15.

ORDINANCE NO. 728

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD AMENDING VARIOUS
CHAPTERS OF TITLE 17 (ZONING) OF THE BRENTWOOD MUNICIPAL CODE RELATED TO
FINANCIAL INSTITUTIONS.

It was moved/seconded by HillGomes to waive first reading and adopt Ordinance No. 728 as
recommended by staff. Motion passed by the following vote:

AYES: Councilmembers Beckstrand, Gomes, Hill, Petrovich, Mayor McPoland
NOES: None
ABSENT: None
ABSTAIN: None

Consideration of an Ordinance amending Chapter 17.620 (Off-Street Parking) of the Brentwood
Municipal Code to change parking requirements for eating and drinking places in commercial zones.

Mitch Oshinsky, Director of Community Development, explained that the current parking provisions for
eating and drinking places are outdated, difficult to administer and regulate, because they are based
on the number of seats (which can be easily changed), rather than on gross floor area. The existing
standard is also somewhat restrictive toward parking requirements for small quick-serve eating and
drinking places, as it does not differentiate between traditional sit down, and quick serve restaurants.
The use of gross floor area has become the modern standard rather than number of seats for
restaurant parking requirements.

The changing nature of the eating and drinking industry where many eating and drinking services are
no longer offered solely in traditional full-serve, sit down restaurants, has also made it less clear what
a “restaurant” really is. Quick serve small eating and drinking places with up to 20 seats tend to have
quicker turn-over, and therefore require less parking than traditional full-serve sit down restaurants.

Councilmember Hill commented that he felt the 20 seats cut off is not enough for many delis, cafés,
juice bars, fast food, sandwich shops, coffee shops, ice cream parlors, etc. He cited parking
difficulties at the many of our shopping centers because those types of places tend to have a higher
concentration of people at certain times of the day.

After some discussion Council directed staff to examine two issues:

o |s the designation of 20-seats enough for the classification of Quick Serve Restaurant?
¢ What happens when several high traffic business are located next to each other?

There being no one wishing to speak the Public Hearing was closed.

It was moved/seconded by Hill/Petrovich to continue the item to the meeting of January 14, 2002.
Motion carried unanimously.

Consideration of an Ordinance adopting and implementing a tiered water rate structure and water
rates for Fiscal Years 2002/03 to 2006/07 and accept the Water Rate Study prepared by Berryman &
Henigar.

Consideration of an Ordinance adopting and implementing monthly user charges for sanitary sewer
service for Fiscal Years 2002/03 to 2007/08 and accept the Sewer Rate Study prepared by Berryman
& Henigar.
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Paul Zolfarelli, director of Public Works, requested to discuss Iltems 14 and 15 together. He explained
that the City of Brentwood Water Division Enterprise Fund must recover its cost of service to ensure
that there is no need for funding from the City General Fund. The significant increase in population
has required the City to build additional potable water wells and purchase additional surface water to
meet our growing demands. Also, the City is examining the possibility of constructing a new water
treatment facility. This facility would meet future demands as well as serve current users. State loans
needed for funding this facility will require rates that support the enterprise fund.

Staff has utilized the services of a rate consultant in the past to develop a rate structure that creates
an equitable rate for all water customers. The current rate structure charges a fixed rate for meters
and a variable rate of $1.89 per 1,000 gallons of water purchased. These existing rates will not be
sufficient to ensure that future revenues maintain pace with expenditures.

City staff contracted with Berryman & Henigar to review the current water structure and recommend
possible rate and fee increases to cover cost of operating, upgrading, and when needed, expanding
the water service. Additionally, Berryman & Henigar were tasked with developing a tiered rate
structure that would promote water conservation and help reduce peak water usage. Final analysis
by Berryman & Henigar determined that the current rate structure of $1.89 per unit does not generate
sufficient funds to cover operating expenses, debt service and depreciation. The additional revenue is
needed to cover projected operating costs as well as future debt service requirements.

Mayor McPoland asked what we had to look forward to in terms of improved water quality in the
future.

Mr. Zolfarelli responded that the City of Brentwood water quality does meet and often exceed the
State Water Control Board standards. The biggest area of complaint is in taste and odor. As the City
pulls more surface water and uses less ground water, there is a reduction in what some people find
the objectionable taste and odor.

The Public Hearing for ltems 14 and 15 was opened.

There being no one wishing to speak the Public Hearing was closed.

Mayor McPoland commented that in a meeting of the East County Water Management Board where
East Bay Mud and the Contra Costa Water District gave reports. He is concerned that water supplies
could become a serious problem in the State of California in the future.

ORDINANCE NO. 729

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD ADOPTING MONTHLY
USER CHARGES FOR WATER SERVICE
ORDINANCE NO. 730

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD ADOPTING NEW
MONTHLY USER CHARGES FOR SANITARY SEWER SERVICE

It was moved/seconded by Gomes/Petrovich to waive first reading and adopt Ordinance No. 729 and
Ordinance 730 as recommended by staff. Motion passed by the following vote:

AYES: Councilmembers Beckstrand, Gomes, Hill, Petrovich, Mayor McPoland
NOES: None
ABSENT: None
ABSTAIN: None
At 8:59 p.m. Council recessed to a short break.

Council reconvened at 9:07 p.m.
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16.

17.

Consideration of an Ordinance rezoning 5.81 acres from R-3 to PD-61 and establishing development
standards for the project site, located between Sycamore Avenue and Spruce Street, east of
Brentwood Boulevard.

Erik Nolthenius, Associate Planner, explained that at its meeting of October 29, 2002, the Planning
Commission considered this request to rezone approximately 5.81 acres from R-3 to PD-61 with the
adoption of specific development standards for the project site, and a vesting tentative subdivision
map subdividing the site into 53 single-family residential lots.

Staff believes that the requested rezone and development standards will allow the applicant to
develop the site to its potential while maintaining consistency with the General Plan designation of the
site and ensuring compatibility with existing and future land uses in the vicinity of the site. The
Planning Commission and Staff believe that approval of the requested entitlements would serve to
implement the goals and policies of the General Plan by facilitating development of the project site
and will not adversely impact the development of adjacent parcels.

The Public Hearing was opened.

Brad Durga, representing DeNova Homes addressed Council stating that this plan incorporates two
major changes since Council last saw this design. The first change is the plan to complete Spruce
Street as well as provide an additional 40 parking spaces along the property line of the school. The
second item is to come up with a regulatory agreement to provide eight low/moderately priced homes
in the redevelopment area.

There being no one else wishing to speak the Public Hearing was closed.

ORDINANCE NO. 731

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD APPROVING THE
REZONE (RZ 02-04) OF APPROXIMATELY 5.81 ACRES FROM R-3 TO PD-61 WITH THE
ADOPTION OF SPECIFIC DEVELOPMENT STANDARDS FOR THE PROJECT SITE, LOCATED
GENERALLY BETWEEN SYCAMORE AVENUE AND SPRUCE STREET, EAST OF BRENTWOOD
BOULEVARD (APN 013-030-015)

It was moved/seconded by Petrovich/Gomes to waive first reading and adopt Ordinance No. 731 as
recommended by staff. Motion passed by the following vote:

AYES: Councilmembers Beckstrand, Gomes, Petrovich, Mayor McPoland
NOES: Councilmember Hill

ABSENT: None

ABSTAIN: None

Consideration of an Ordinance amending the Chapter 17.640 of the Brentwood Municipal Code by
modifying Sections 17.640.008 and 17.640.010 relating to Projecting Signs.

Mike Leana, Chief Planner, stated that the existing city sign ordinance permits projecting signs but
restricts their projection to one (1) foot into the adjacent right of way. For the last several years City
staff has been encouraging new and remodeled businesses in the downtown area to use projecting
signs instead of the flush mounted building signs in order to promote and augment the pedestrian
friendly nature of our downtown. Unfortunately, those businesses who have heeded our
encouragement have had to apply for a variance due to the restrictive nature of the sign ordinance's
existing standard.

At its meeting on October 29, 2002, the Planning Commission unanimously recommended that the
City Council approve an ordinance change for projecting signs provided they do not encroach beyond
the sidewalk, with the inclusion of a minimum height above grade that any projecting sign must
adhere to. The sign ordinance is presently silent on a requirement for a minimum height above grade.

The Public Hearing was opened.
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18.

There being no one wishing to speak the Public Hearing was closed.

Councilmember Beckstrand noted her concern with the current consistency of staff enforcement of the
Sign Ordinance.

ORDINANCE NO. 732

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD AMENDING
CHAPTER 17.640 OF THE BRENTWOOD MUNICIPAL CODE BY MODIFYING SECTIONS
17.640.008 AND 17.640.010 RELATING TO PROJECTING SIGNS.

It was moved/seconded by Beckstrand/Hill to waive first reading and adopt Ordinance No. 732 as
recommended by staff. Motion passed by the following vote:

AYES: Councilmembers Beckstrand, Gomes, Hill, Petrovich, Mayor McPoland
NOES: None
ABSENT: None
ABSTAIN: None

Consideration of an Ordinance amending Chapter 16.050 of the Brentwood Municipal Code by adding
Section 16.050.015 relating to concurrent processing of Design Review applications with Tentative
Subdivision Map applications.

Waive the first reading and adopt an ordinance that would require the concurrent processing of a
Design Review application whenever a residential tentative subdivision map is filed.

Mike Leana, Chief Planner explained that the requirement to simultaneously process a Design Review
application whenever a residential tentative subdivision map is filed, has been discussed by the
Planning Commission several times over the past several years but prior legal counsels had always
advised against it due to its potential adverse impact on property owners of smaller parcels. It was
recently brought up for discussion by the Housing/RGMP subcommittee due to the benefits inherent in
being able to review detailed house plans at the same time that lotting patterns are being reviewed on
a tentative map; changes to the tentative map and/or the house design could be made immediately,
saving time and cost, while achieving a better final product.

In order to address the "fairness" issue the Housing/RGMP subcommittee proposed two exemptions.
The first exemption would apply to smaller parcels (i.e., at the Low Density residential category 15 lots
would be a 5 acre parcel; 5 acres @ 3 du/ac.) and the second exemption is intended to not inhibit the
creation of custom home lots.

The current Subdivision Ordinance requires the concurrent processing of design reviews for "vesting"
tentative subdivision maps. If adopted, this proposed change will require it for all residential tentative
subdivision maps except those falling under the exemption category.

The Public Hearing was opened.

Those opposed to a change in the Ordinance:

Todd Fuginaga, representing three local landowners
Patty Blumen, resident, representing the Blumen, Franklin and Martinez families.

Councilmember Gomes asked Ms. Blumen if their concerns had been addressed with the Planning
Commission.

Ms. Blumen responded that Mr. Fuginaga had raised the concerns with the Planning Commission.

Mr. Leana commented that the Blumen and Martinez families would be exempt from t he change in
the Ordinance since they have already filed tentative maps.

There being no one else wishing to speak the Public Hearing was closed.
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19.

ORDINANCE NO. 733

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD AMENDING
CHAPTER 16.050 OF THE BRENTWOOD MUNICIPAL CODE BY ADDING SECTION
16.050.015 RELATING TO CONCURRENT PROCESSING OF DESIGN REVIEW
APPLICATIONS WITH TENTATIVE SUBDIVISION MAP APPLICATIONS.

It was moved/seconded by Hill/Gomes to waive first reading and adopt Ordinance No. 733 as
recommended by staff. Motion passed by the following vote:

AYES: Councilmembers Beckstrand, Gomes, Hill, Petrovich, Mayor McPoland
NOES: None
ABSENT: None
ABSTAIN: None

Consideration of a Resolution approving the following actions: (1) certify and adopt the Mitigated
Negative Declaration for the Shady Willow Lane project; (2) make certain findings and determine that
the Public Interest and Necessity require acquisition of certain land needed for Shady Willow Right of
Way; and (3) authorize the filing of an eminent domain proceeding consistent with the Resolution of
Necessity.

Dennis Beougher, City Attorney, introduced the item explaining that eminent domain is the power of
government to take private property for a public purpose without the owner’s consent. The power of
eminent domain is invoked only after every effort is made to acquire the property through
negotiations. The power of eminent domain is inherent in governmental sovereignty. It precedes the
Constitution and is not constitutionally conferred. However, this inherent power of government to take
private property is restrained by the Constitution. The only restrain imposed by the California
Constitution are that the taking must be for a public use and that just compensation be paid.

Public improvements, such as the proposed Shady Willow Lane project, are common functions of city
government. Public projects typically require the acquisition of privately owned land. Normally, the
City and the private landowner have been able to negotiate a fair price and the land needed by the
City would be conveyed to the City by a deed. In this case, due to current litigation, the City and
record owner could not complete the negotiations for the purchase of the needed property. No matter
by negotiations or eminent domain, the City has a constitutional duty to pay just compensation, which
has been interpreted to mean a fair market value as well as any severance damages, if any, to the
owner’s remaining property.

As an eminent domain proceeding involves a “project” subject to California Environmental Quality Act
(“CEQA”), the City must also comply with regulations related to CEQA. Therefore, the Resolution
adopting the Mitigated Negative Declaration for the Shady Willow Lane project must be adopted
before the Resolution of Necessity.

Bailey Grewal, City Engineer, reviewed several options that were considered for the development of
the right of way for the Shady Willow Lane Project and staff recommendation for the design they felt
would be the most compatible with the greatest public good and the least private damage.

The Public Hearing was opened.

There being no one wishing to speak the Public Hearing was closed.

RESOLUTION NO 2750

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD APPROVING THE
ADOPTION OF A MITIGATED NEGATIVE DECLARATION AND INITIAL STUDY FOR THE
CONSTRUCTION OF A PORTION OF SHADY WILLOW LANE.

It was moved/seconded by Hill/Gomes to waive full reading and approve Resolution No. 2750 as
recommended by staff. Motion passed by the following vote:
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AYES: Councilmembers Beckstrand, Gomes, Hill, Mayor McPoland
NOES: Councilmember Petrovich

ABSENT: None

ABSTAIN: None

RESOLUTION 2751

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD DETERMINING THAT
THE PUBLIC INTEREST AND NECESSITY REQUIRE THE ACQUISITION OF CERTAIN LAND
AND DIRECTING THE FILING OF EMINENT DOMAIN PROCEEDING. (APN: 019-110-048)

It was moved seconded by Hill/Gomes to waive full reading and approve Resolution No. 2751 as
recommended by staff. Motion passed by the following vote:

AYES: Councilmembers Beckstrand, Gomes, Hill, Mayor McPoland
NOES: Councilmember Petrovich

ABSENT: None

ABSTAIN: None

Council recessed for break at 9:55 p.m.
Council reconvened at 10:02 p.m.

NEW BUSINESS

20. Consider a sales strategy for property located at the Sunset Industrial Complex and adopt criteria for
the selection of successful candidates to purchase the subject property.

Howard Sword, Director of Economic Development stated that staff is ready to begin the property
disposition process for the Sunset Industrial Complex. The property available for sale is distributed in
the following categories:

e 4.7 acres reserved for the Corporation Yard.
e 6.5 acres reserved for relocations from blighted sites in the Redevelopment Project Areas.
e 17.2 acres available for sale to the general public.

Because of the high demand for the property, staff is requesting direction from City Council on two
issues regarding the disposition of property to the general public.

The first issue is structuring the price of the property. The cost to the City of the improved property is
approximately $3.50 per square foot. This includes the purchase, soft costs of planning/processing
and construction improvements of the property. It does not include the currently unknown costs of
mitigating the burrowing owl habitat found onsite.

It is extremely difficult to determine the fair market value of the property due to the lack of comparable
sales of improved medium industrial land in the area. Conversations with various developers lead
Staff to believe that a reasonable expectation of the property value on the open market is
approximately $6.00 per square foot.

One approach to establishing a price for the property would be to ascertain a floor price under which
we would not sell, for example, $5.00 per square foot, and then sell the property to the parties that
submit the highest bid. This approach would probably maximize the profit that the City would realize
from the property disposition. It would not, however, achieve other goals that the City wants to
accomplish with this project.

To encourage the build-out of the project and to discourage land banking of parcels, another possible
sales approach that would accomplish the City’s goals, as described above, would be to set a fixed
price of $5.50 per square foot for the property and determine the successful purchasing candidates
through the evaluation of criteria that achieves the City’s qualitative goals.



City Council Meeting Minutes Page 10 November 26, 2002

21.

Councilmember Petrovich commented that he was in favor of the bidding process and recommended
that we open it up for bid to Brentwood businesses first and then if it does not sell, open the bidding
up to the second category of businesses. This will allow local businesses have first option.

Mayor McPoland disagreed

After some discussion regarding the bidding process and attaching covenants to the bid process, it
was moved/seconded by Hill/Petrovich to continue Item 20 until December 10, 2002 and acquire a
legal opinion on the appropriate legal disposition on the property including what we can and cannot
condition it with. Motion carried unanimously.

Approve a Resolution extending the time period for which projects in the Northwest area are exempt
from the RGMP to July 6, 2003, with a special exemption for the Rose Garden project that will last
until January 6, 2004.

Mike Leana, Chief Planner, the RGMP was adopted in order to moderate the effects of rapid growth,
and attempt to synchronize residential growth with infrastructure and municipal and public safety
services. At the same time the Council recognized that, due to its proximity to the Highway 4 Bypass,
the Northwest quadrant of the City was the key to job creation, increased retail sales taxes, improved
economic benefits, and would provide the infrastructure needed to improve and protect the public
health, safety and welfare of its citizens. Consequently, the Northwest area was given an 18-month
exemption from the RGMP in order to allow enough time for property owners/developers to process
their development plans through the planning process and enable their properties to be included in an
assessment district so that bonds could be issued for the construction of the needed infrastructure in
this area.

With the 18-month exemption time period set to expire in about six weeks, staff felt it was important to
provide the Council with a status report on the progress of the RGMP, and determine if it desires to
extend the exemption time period for this area of the City, or simply let it expire.

By examining the latest figures, the City Council's intent in adopting the RGMP is working; since its
adoption in July, 2001, eleven projects in the Northwest exemption area, totaling 1587 units, have
received discretionary approval. Another five projects also in the Northwest exemption area, totaling
1005 units, are currently being processed. The remainder of the residentially zoned land in the
Northwest exemption area could generate another 744 units at mid-range build-out. Thus, the
exemption provided to this area is working; it has stimulated the processing of nearly 2600 units in
order to facilitate and pay for the needed infrastructure to spur commercial development in the
Northwest area.

But in the remainder of the City, only four projects, totaling 325 units have received allocations since
the adoption of the RGMP. As of today only one of those projects, totaling 53 units, has received
discretionary approval.

So the RGMP appears to be slowing the overall rate of future growth within the City, but the
exemption for the Northwest area is stimulating the growth in that area which the Council desired.

In discussions with the Engineering Department, staff felt that the additional 1005 units within the
Northwest exemption area that are currently being processed need to be included as part of the
assessment district/bond sales. Consequently, staff is recommending that the exemption for the
previously identified Northwest area be extended for an additional six months, until July 6, 2003, to
enable these projects to get the necessary discretionary planning approvals.

Additionally, staff is recommending that the Pulte Rose Garden project be given a 1-year exemption,
expiring on January 6, 2004, to enable this project to be resubmitted and proceed through the
planning and environmental review process.
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RESOLUTION NO. 2752

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD AMENDING
RESOLUTION NO. 2363 BY APPROVING AN EXTENSION OF TIME FOR THE EXEMPTION TO
THE RESIDENTIAL GROWTH MANAGEMENT PROGRAM FOR PROPERTIES IN THE
NORTHWEST AREA OF THE CITY AS PREVIOUSLY DEFINED.

It was moved/seconded by Hill/Petrovich to waive full reading of Resolution No. 2752 and approve
as recommended by staff. Motion passed by the following vote:

AYES: Councilmembers Beckstrand, Gomes, Hill, Petrovich, Mayor McPoland
NOES: None
ABSENT: None
ABSTAIN: None

CITIZEN COMMENTS - none

INFORMATIONAL REPORTS FROM COUNCIL MEMBERS

Councilmember Beckstrand reported that Tri-Delta Transit will be adding an additional level of service by
adding a new route that will provide cross-town service with a bus transfer at the Bart Parking Lot
adjacent to the New Police Station. The new route will go into effect in February 2003. The new cross-
town service will cut the existing three hour trip to two hours.

Councilmember Gomes reported that only seven of the eight recommendations the City of Brentwood
made to TRANSPLAN with regard to the renewal of Measure C were discarded. The recommendation
TRANSPLAN did keep was the allocation of $47 million dollars to widen Vasco Road to four lanes.

Councilmember Petrovich announced that December 14, 2002 will be the Christmas Basket Project at
Loma Vista School.

There being no further business, the meeting was adjourned at 10:35 p.m.

Respectfully Submitted,

Cynthia Goulding
Deputy City Clerk






RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD
APPROVING THE FINAL MAP OF SUBDIVISION NO. 8469, MONTELENA,
CENTEX HOMES, LOCATED SOUTH OF GRANT STREET AND WEST OF
FAIRVIEW AVENUE, ACCEPTING THE OFFERS OF DEDICATION SHOWN
THEREON SUBJECT TO ACCEPTANCE OF IMPROVEMENTS, ACCEPTING
THE IMPROVEMENT SECURITY, APPROVING THE SUBDIVISION
IMPROVEMENT AGREEMENT, AND AUTHORIZING THE MAYOR AND CITY
CLERK TO EXECUTE THE SAME

WHEREAS, on December 4, 2001, by Planning Commission Resolution No. 01-
84, the Planning Commission approved Tentative Subdivision Map No. 8469, with
conditions; and

WHEREAS, Final Map No. 8469 showing 137 lots has been prepared for this
subdivision; and

WHEREAS, City staff has checked the Final Map for conformance with the
approved Tentative Map and the Conditions of Approval dated December 4, 2001, and
finds that the Final Map is ready for approval.

NOW, THEREFORE BE IT RESOLVED that the City Council of the City of
Brentwood does hereby approve the Final Map for Subdivision No. 8469, Montelena, by
Centex Homes, and that the offers of dedication shown thereon are hereby accepted
subject to acceptance of improvements.

BE IT FURTHER RESOLVED that the Subdivision Improvement Agreement is
hereby approved, that the improvement security accompanying said agreement is
hereby accepted, and that the Mayor and City Clerk are hereby authorized to execute
said Subdivision Improvement Agreement.

BE IT FURTHER RESOLVED that the City Clerk is hereby directed to file this
Resolution with the Recorder of Contra Costa County.

PASSED, APPROVED AND ADOPTED by the City Council of the City of
Brentwood at a regular meeting on the 10th day of December 2002 by the following vote:
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This document is recorded for the
benefit of the City of Brentwood

and is entitled to be recorded free

of charge in accordance with

Section 6103 of the Government Code.
After Recordation, Mail To:

Office Of The City Attorney

708 Third Street

Brentwood, CA 94513

SUBDIVISION AGREEMENT

Subdivision 8469

Montelena
THIS AGREEMENT, made and entered into this day of
200_, by and between the CITY OF BRENTWOOD, a municipal corporation of
California, hereinafter referred to as “CITy” and

, hereinafter referred to as “SUBDIVIDER”;

RECITALS:

WHEREAS, SUBDIVIDER is the owner of that certain tract of land, more
particularly described as All of Parcels A, B, C and D as shown on that certain map
entitled MS 109-77 recorded November 28, 1978 in Book 72 of Maps at Page 14, and All
of Parcel A as shown on that certain map entitled MS 52-73 recorded November 13,
1974 in Book 35 of Maps at Page 47, situated in the City of Brentwood, County of Contra
Costa, State of California, generally known and described as Subdivision 8469,
Montelena; and

WHEREAS, SUBDIVIDER’S application for a tentative map, Subdivision 8469
was approved by the City of Brentwood Planning Commission on December 4, 2001,
subject to various conditions; and

WHEREAS, SUBDIVIDER has presented to CITY for approval a final subdivision
map entitled “Subdivision 8469, Montelena” dated October 2002, hereinafter referred to
as “Map” and incorporated herein by this reference; and

WHEREAS, SUBDIVIDER has requested approval of the Map prior to the
construction and completion of improvements; and

WHEREAS, said Map and subdivision of land designates streets, easements and
public ways for the CITY, and SUBDIVIDER proposes to dedicate land set forth in the
map to the CITY; and

WHEREAS, as a condition precedent to accepting this offer of dedication by
SUBDIVIDER, CITY requires the improvements of public right of way, installation or
extension of certain CITY services at SUBDIVIDER sole expense and certain protection
for the CITY on behalf of the public; and
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WHEREAS, CITY desires to assure that said proposed improvements will be
done in a good and workmanlike manner, in accordance with the Conditions of Approval
for Subdivision 8469, approved by the CITY on December 4, 2001 and for all other
public improvements, in accordance with the laws now in force and effect in the City of
Brentwood, California, particularly, but not exclusively, Titles 12, 13, 14, 15, and 16 of
the Brentwood Municipal Code.

NOW, THEREFORE, for and in consideration of the approval of the Map and the
acceptance of the dedications offered therein, and in order to insure satisfactory
performance by SUBDIVIDER of SUBDIVIDER’S obligations under tentative map
conditions of approval, the Subdivision Map Act, and the Brentwood Municipal Code, the
parties agree as follows:

1. Performance of Work. SUBDIVIDER shall, at its own cost and expense, do
and perform, or cause to be done or performed, in a good and workmanlike manner, all
of the work and improvements, within and/or outside the subdivision, which are shown
on the Map, or on improvement plans, profiles, and specifications which have been
submitted to the City Engineer or his authorized representative or may hereafter be so
submitted, as finally approved, or which improvements are required as conditions of
approval of the subdivision by the CITY, or are required to be done by any provision of
law as a condition of said subdivision. Said improvements include, but are not limited to
curbs, gutters, and sidewalks, grading, signing and striping, fiber optics, pavements,
water systems, joint trench, fire hydrants, sound wall, driveway approaches and
pedestrian crosswalks, storm and sanitary sewers, underground utilities, signal
improvements, street lighting, roadway improvements, landscaping, survey monuments,
and all appurtenant improvements. Said plans and specifications are filed in the Office
of the City Engineer as Subdivision 8469 “Improvements”, including Supplemental
Conditions and Technical Specifications.

2. Standards. All work to be performed hereunder shall be done to the
satisfaction of the City Engineer All Improvements have been shown in detail upon the
plans, profiles, and specifications that have been prepared by engineers and/or
landscape architects acting for SUBDIVIDER. Said plans, profiles, and specifications
have been submitted to and approved by the City Engineer for his approval. No work on
said Improvements shall commence until said plans, profiles, and specifications have
been submitted to and approved by City Engineer for all other Improvements.
Improvements shall be constructed in accordance with said plans, profiles, and
specifications and SUBDIVIDER shall do, or cause to be done, all work and furnish all
materials necessary in the opinion of the City Engineer and on his order, to complete the
Improvements in accordance with said plans, profiles, and specifications, or with any
changes required or ordered by the City Engineer, which in his opinion are necessary or
required to complete the work. All costs of checking said plans, profiles, and
specifications, and of all inspections of the work have been or shall be paid by
SUBDIVIDER. Any approval under this section does not relieve SUBDIVIDER, or its
engineers or landscape architects from liability under Section 16 herein.

Improvements and methods of installation in CITY right of way shall, at a
minimum, meet the standards as set forth in the City’s latest Standard Plans and
Specifications and in compliance with the latest edition of the Engineering Procedures
Manual requirements which documents are incorporated herein by this reference, and all

K:\cmullen\Staff Reports\2002\12-10-02\8469 Final.doc



provisions of the Brentwood Municipal Code relating to construction in effect on the date
hereof. Direct buried cable of any utility company (PG&E, Pacific Bell, AT&T, etc.) shall
not be allowed. Conduit must be installed at the expense of SUBDIVIDER.

3. Soils and Geologic Tests. SUBDIVIDER shall cause to be made at
SUBDIVIDER’S cost and expense, soils, and geologic tests by a qualified civil engineer
and shall file, or cause to be filed a report or reports satisfactory to the City Engineer,
indicating gradation, bearing and resistance value of soils within the subdivision and off-
tract Improvements, if any, and compliance with the latest edition of the Engineering
Procedures Manual requirements, and setting forth recommendations for or constraints
on the nature of required Improvements and for development of each lot or
Improvement. All clearing and earthwork shall be accomplished in accordance with the
plans and required recommendations of the soils report under the supervision of the
Soils Engineer. The SUBDIVIDER shall also cause to be made, at SUBDIVIDER'’S cost
and expense, all compaction tests necessary to determine that the utility trenches have
been satisfactorily compacted. The SUBDIVIDER shall provide a soils engineer’s
certified letter of compliance, verifying that the earthwork has been completed in
accordance with the plans and recommendations of the soils report.

4. Time of Commencement and Completion. Prior to commencement of
work, SUBDIVIDER shall obtain all required permits for grading and/or removal of major
vegetation from CITY in accordance with the Brentwood Municipal Code and from other
jurisdictional agencies. The permits may be phased by the applicant to correspond to
the different phases of project construction. Unless otherwise approved by the CITY, all
Improvements shall be constructed and approved by the City Engineer prior to
occupancy of any building within the area of the Map.

5. Time of Essence. Time is of the essence of this agreement. The work and
Improvements required by this Agreement to be completed by the SUBDIVIDER shall be
completed within one (1) year of the above-mentioned date of this Agreement. In any
event, the City Engineer may extend the time for completion of Improvements
hereunder, upon good cause being shown by the SUBDIVIDER. Any such extension
may be granted without notice to the SUBDIVIDER’S surety, any extension so granted
shall not relieve surety’s liability on the bond to secure the faithful performance of this
Agreement.

6. Payment of Costs. Without limitation, SUBDIVIDER shall pay, or cause to
be paid, all costs and expenses related to or arising from the performance of any work to
complete Improvements hereunder, including but not limited to, payment for any
materials, provisions, and other supplies used in, upon, for, or about said work, and for
any work or labor thereon of any kind, and for amounts due under the Unemployment
Insurance Act of the State Of California, with respect to such work or labor.

7. Off-Site Improvements. Without limitation, SUBDIVIDER shall pay, cause
to be paid, or reimburse CITY for all costs and expenses related to arising from the
performance of any work to complete Improvements, hereunder, including, but not
limited to, payment for any materials, provisions, labor, other supplies used in, upon, for,
or about costs incurred by the CITY. Such costs and expenses shall also include, but
not limited to, any engineering, plans and specifications, city personnel or consultant
costs to prepare right of way maps and related documents, construction management,
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escrow payments, contract administration, encroachment permit costs, utility relocation
costs, and legal fees.

SUBDIVIDER shall also construct and reimburse CITY for all costs and expenses
related to arising from the performance of any work hereunder, including, but not limited
to, payment for any materials, provisions, labor, other supplies used in, upon for, or
about costs incurred by the CITY or SUBDIVIDER’S general contractor in connection
with off-site Improvements, if any. Costs and expenses shall also include, but not limited
to, any engineering, plans and specifications, city personnel or consultant costs to
prepare right of way maps and related documents, construction management, escrow
payments, contract administration, encroachment permit costs, utility relocation costs,
and legal fees.

8. Right-of-Way Acquisition

A. If the Developer is unable to acquire property required for the construction
of required improvements prior to the approval of the final map, Developer shall request
the City in writing to acquire said property by eminent domain. Said written request shall
be made to the City no less than thirty days prior to the approval of the final map and be
accompanied by:

i. The standard City Contract for Real Property Acquisition

(“contract”) executed by the developer;

ii. Deposit both:

a. A faithful performance bond in a form approved by the City
Attorney in an amount determined by the City to assure
performance of the obligation to reimburse the City for all said
costs of acquisition; and

b. Deposit in the amount of $50,000 (in the form of a casher’s or
certified check or the estimated value of land plus $10,000 for
attorney’s fees whichever is the lesser amount) as an advance
on the payment of all costs (“‘cash advance”), as defined
herein, of acquiring offsite real property interests required in
connection with the subdivision.

B. Developer agrees that until the formal written request to acquire and the
deposit has been made in the manner provided in this paragraph:

i. The City may, but shall be under no duty to, proceed with the
proposed acquisition of property required for the construction of
offsite improvements; and

ii. The 120-day period for acquisition after filing the final map (Govt.
Code §66462.5) shall not commence to run.

C. Developer agrees that failure of the Developer to make a timely written
request to acquire and deposit provided in this paragraph:

i. Shall be grounds for refusing to approve the final map because
the Developer has not agreed to pay the cost of acquiring offsite
real property interests required in connection with the tentative
map;
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ii. Shall constitute Developer's abandonment of any claim that the
City has waived any condition for the construction of offsite
improvements contained in the tentative or final map; and

iii. Shall not relieve Developer of the duty to construct offsite
improvements as required in the tentative or final map.

D. The terms costs of acquisition and acquisition costs, as used herein shall
include but not be limited to costs and payments incurred for attorneys fees; expert
witness fees including appraisers, whether or not said expert withesses are called to
testify at time of trial court costs; litigations expenses as defined by Code of Civil
Procedure §1235.41, relocation costs; costs and fees charged by acquisition and
relocation agents; any awards or settlement in avoidance of trial of compensation and
costs to the owners of the property sought to be acquired including but not limited to
compensation for the property acquired, severance damages, if any, loss of goodwill, if
any and delay damages, if any; interest on the award or settlement and interest for
immediate possession of the property acquired; sanctions, if any, awarded to the owner
or payable to the Court; litigation expenses (including but not limited to attorneys fees
and exert witness fees); court costs awarded to the owner of the property sought to be
acquired or paid to the owner in settlement of claims for attorneys fees and expert
witness fees; expenses and costs, if any, awarded to the owner for abandonment or
dismissal of any condemnation action, or in settlement of claims for costs and expenses
for abandonment or dismissal; costs recoverable against a condemnor upon the filing of
a memorandum of costs including but not limited to filing and process fees including
costs of recordation and certification of documents, deposition fees including fees paid to
deposed expert witnesses, ordinary witness fees, jury fees, mileage fees for jurors and
fees for official reporting of testimony and proceedings after judgment; and all fees
recoverable pursuant to Code Civ. Proc. §§1250.410 (defined as “litigation expenses”)
as well as pursuant to Code Civ. Proc. §§1235 and 1268.710; all arbitration, mediation,
and alternative dispute resolution fees including fees paid to arbitrators or retired judges;
together with staff overhead charges for the administration of the acquisition in the
amount of actual overhead charges, or, at the City’s sole option, 5 percent of the total
costs of acquisition, an amount estimated to be standard overhead project costs.

E. Each time the balance of said cash advance has declined to $10,000 by
reason of withdrawals by the City to pay for acquisition costs, Developer shall deposit
within ten days after posting by certified mail a written demand from the City, an
additional $40,000 or the original amount deposited minus $10,000 (whichever amount
is the lesser amount) as an advance on further costs of acquisition.

F. Developer acknowledges that if the Developer makes a request to
acquire pursuant to this paragraph, the City is required to make an offer to the owner(s)
of property required for off-site improvements of the amount established as just
compensation after consideration of a fair market value appraisal (Govt. Code §7267.2)
before commencing negotiations with said owner(s).

G. Developer agrees to deposit with the City the amount of said offer and
estimated relocation assistance costs, if any, as may be required by the California
Relocation Assistance Act within ten days after posting by certified mail by the City of a
written demand to Developer stating the amount of the proposed offer and of the
estimated relocation assistance costs, if any. No additional deposit shall be required in
the event that the balance of the initial deposit provided for in this paragraph is in excess
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of the amount stated in Section A(ii)(b) after deducting the amount of said offer and
estimated relocation assistance costs.

H. Developer acknowledges that the City cannot file a condemnation action
until after the City Council adopts a Resolution of Necessity pursuant to Code Civ. Proc.
§§1245.220-1245.235 after giving the affected owner the right to be heard in opposition
to the adoption of said Resolution. Developer acknowledges that the city Council may,
after said hearing, exercise its discretion and not adopt the requisite Resolution of
Necessity; and City cannot make an irrevocable commitment to acquire said property by
eminent domain unless and until said Resolution is adopted. Developer further
acknowledges that the references to the acquisition of said property by eminent domain
shall be considered representations by City staff to use their best efforts to acquire said
property and not the commitment of the City to acquire said property by eminent domain
until such time as the City Council has exercised its discretion after said hearing to adopt
said Resolution. Developer further acknowledges that staff has no authority to commit
the City Council to adopt a Resolution of Necessity.

l. Twenty days prior to obtaining an Order of Possession on said properties,
City shall notify Developer of the amount of probable compensation to be deposited with
the State Treasurer's Condemnation fund required by Code of Civil Procedure
§8§1255.010 et seq. to obtain possession. Within ten days after posting by certified mail
a written demand from the City setting out the amount of the proposed deposit with the
State Treasurer, Developer shall deposit with the City the amount of probable
compensation to be deposited less the amount previously deposited prior to said Govt.
Code §7267.20 offer. No additional deposit shall be required in the event that the
current balance of the initial deposit provided for in this paragraph is in excess of Section
A(ii)(b) after deducting the amount that Developer would otherwise be required to
deposit as the amount of probable compensation less the amount, if any, previously
deposited prior to said Govt. Code §7267.2(a) offer.

J. In the event that the City proposes to make an offer of settlement higher
than the amount offered pursuant to Govt. Code §7267.2, City may give the Developer
notice of the amount of said offer of settlement and may give Developer a written
demand from City setting out the amount of the offer and demanding that Developer
deposit an additional sum determined to be sufficient to provide for payment to the
owner of the amount of the offer in the event that the offer is accepted and still leave on
deposit with City as a cash advance an amount sufficient to cover the costs and
expenses defined herein which are obligations of Developer to City and not a part of the
proposed settlement. Developer shall within ten days after posting by certified mail of
said demand, deposit the amount that City has determined to be sufficient to provide for
payment to the owner the amount of the offer in the event that the offer is accepted and
still leave on deposit a cash advance in the amount sufficient to cover the costs and
expenses which are obligations of Developer to City and not a part of the proposed
settlement. In the event that the offer is not accepted, this additional deposit shall be
held by the City as security for the payment of any judgment after trial, [but shall not
relieve the Developer of the obligation to pay the full amount of the award including
interests, costs, sanctions, litigation expenses and fees (“additional amounts”) awarded
by the court or recoverable by the City against Developer as a cost defined herein]
should the full amount awarded plus said additional amounts exceed the amount of all
cash advances made as provided herein.
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K. In the event that the owner of the property sought to be acquired makes
an offer to settle after receiving the Govt. Code §7267.2(a) offer in an amount greater
than said offer, and City, at its sole option intends to accept the offer, then City may give
the Developer notice of the amount of said offer of settlement and may give Developer a
written demand from City setting out the amount of the offer and demanding that
Developer deposit an additional sum determined in an amount determined by the City to
be sufficient to provide for payment to the owner of the amount of the offer and still leave
on deposit with City as a cash advance an amount sufficient to cover the costs and
expenses defined herein which are obligations of Developer to City and not a part of the
proposed settlement. Developer shall within ten days after posting by certified mail of
said demand deposit the amount that City has determined to be sufficient to provide for
payment to the owner the amount of the offer and still leave on deposit a cash advance |
the amount sufficient to cover the costs and expenses which are obligations of
Developer to city and not a part of the proposed settlement.

L. City agrees to use its best efforts to settle any dispute over the
compensation for the property to be acquired pursuant to this agreement for an amount
as close to what it considers to be just compensation as is reasonably possible, but in no
event less than what is determined to be the fair market value of the property together
with other legally compensable and reasonably probable damages, if any. However,
Developer agrees that the City, in its sole discretion, may settle any dispute over value in
any amount between what the City considers to be just compensation and what the
owner claims as just compensation, by way of a compromise recognizing the risks of
trial.

M. Failure of the developer to make any of the deposits required by this
paragraph shall constitute Developer’'s waiver of any claim that the City has waived any
condition for the construction of off-site improvements contained in the tentative or final
map. No condition or term of this agreement is waived if the City does not demand an
additional cash advance when authorized by this agreement.

N. In the event that the City elects not to take any steps required in a
condemnation action for the acquisition of sites for said required offsite improvements
until Developer has made the deposits required by this Agreement, then:

i. Developer shall be liable for all damages, claims, or sanctions of
whatsoever kind or nature resulting from the City not proceeding
with said condemnation action; and

ii. Developer shall not be relieved of the duty to construct offsite
improvements required in the tentative and final subdivision map.

Consistent with the City’s Constitutional duty and its obligation created by the California
eminent domain law to pay just compensation and such other compensation as may be
required by law, the City shall have sole control over the selection of attorneys,
appraisers and other expert withesses and consultant’s as required and shall have sole
control over the conduct of any eminent domain litigation as well as the settlement of
eminent domain litigation and the amount of any settlement figure agreed to by the
parties thereto, subject only to approval by the city Council. Developer shall not be
considered a party to said action, and the City will have full authority to settle any
eminent domain litigation without Developer's consent. City may settle any
condemnation litigation without consultation with Developer or without making any
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demand on Developer for an additional cash advance as provided herein and Developer
shall remain liable to reimburse City in the amount of the settlement as well for all costs
and expenses provided for herein unrelated to the settlement in the event that the funds
advanced are insufficient to provided for said settlement, costs and expenses.

O. Upon obtaining a Final Order condemning the parcel or parcels that
Developer requested the City to acquire or after acquiring the parcel or parcels by Deed,
the City shall provide Developer with an account of all compensation, costs and
expenses due hereunder, and make a written demand on Developer for any amounts
greater than the remaining balance of the cash advances deposited with City, and
demanding that Developer deposit said additional sum. Developer shall within ten days
after posting by certified mail of said demand deposit the amount that City has
determined to be the remaining balance. Said demand and payment shall be a final
accounting of all amounts owing hereunder, unless the owner files a motion for new trial,
any post-judgment motions or a notice of appeal, in which case any additional
compensation, settlement amounts, fees, expenses or costs as defined herein shall be
the obligation of Developer and City may require additional cash advances to secure
payment.

9. Acceptance of Work. The City Engineer or his representative shall have the
right to reject any and all work to be performed under this agreement if such work does
not conform, in his or his representative’s sole judgment, with the plans, profiles, and
specifications mentioned herein and with the ordinances and standards of the CITY.
Final acceptance of the Improvements shall be by the City Council.

10. Warranty of Plans. Notwithstanding the fact that SUBDIVIDER'’S plans,
profiles, and specifications, completion of work, and other acts to be performed
hereunder are subject to approval by the CITY, it is understood and agreed that any
approval by the CITY shall in no way relieve SUBDIVIDER of satisfactorily performing
said work or its obligations hereunder. SUBDIVIDER warrants that the plans, profiles,
and specifications submitted shall conform as a minimum to the City Standard Plans and
Specifications and to applicable provisions of the Brentwood Municipal Code in effect as
of the date hereof, and that they are adequate to accomplish the work in a good and
workmanlike manner, and in accordance with sound construction practices.

11. Repairs and Replacement. SUBDIVIDER shall replace or have replaced,
or repair or have repaired Improvements and monuments shown on the Map and/or
Improvement Plans which have been destroyed or damaged prior to final acceptance of
completed work by the City Council. SUBDIVIDER shall also repair or have repaired,
replace or have replaced, or pay to the CITY the entire cost of replacement or repairs of
any and all property damaged or destroyed, by reason of any work done hereunder,
prior to final acceptance of the completed work by the City Council, whether such
property be owned by the United States or any agency or political subdivision thereof, or
by the CITY or by any public or private corporation, or be any person whomsoever, or by
any combination of such owners. Any such repair or replacement shall be to the
satisfaction and subject to the approval of the City Engineer.

SUBDIVIDER shall repair, or cause to be repaired to the satisfaction of the City
Engineer, any damage to the utilities systems, concrete work or street paving or other
Improvements shown on the Map and/or the approved Improvements plans that may
occur after installation prior to final acceptance of the completed work.
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12. Warrant. Without limiting the foregoing paragraph, SUBDIVIDER expressly
warrants and guarantees all work performed hereunder and all materials used therein for
a period of one (1) year after completion and final acceptance thereof by the City
Council. If within said one (1) year period any structure or part of structure furnished
and/or installed or constructed, or caused to be installed or constructed by
SUBDIVIDER, or any of the work done under this agreement, fails to fulfill any of the
requirements of this agreement, or the specifications referred to herein as a result of the
inadequate workmanship or materials, SUBDIVIDER shall, without delay and without
any cost to the CITY, repair or replace or reconstruct any defective or otherwise
unsatisfactory part or parts of the work or structure. Should SUBDIVIDER fail to act
promptly or in accordance with this requirement, or should the exigencies of the situation
require repairs or replacements to be made before SUBDIVIDER can be notified, CITY
may at its option, make the necessary repairs and replacements or perform the
necessary work, and SUBDIVIDER shall pay to the CITY the actual costs, including 15%
overhead and administrative fee, of the CITY’S repairs and replacement expenses.

13. Breach of Agreement: Performance by City. If SUBDIVIDER shall refuse
or fail to satisfactorily complete the work and Improvements provided for herein within
the time specified above, or any extension or extensions thereof, or if delay in the
construction of any portion of the Improvements shall, in the opinion of the City
Engineer, endanger property outside the boundaries of said Map or if the SUBDIVIDER
should be adjudged a bankrupt, or shall make a general assignment for the benefit of
SUBDIVIDER'S creditors, or if a receiver should be appointed in the event of
SUBDVIDER’S insolvency, or if SUBDIVIDER, or any of SUBDIVIDER’S contractors,
subcontractors, agents or employees should violate any material provisions of this
agreement, the City Engineer, or his designated representative, may serve written notice
upon SUBDIVIDER for breach of this agreement, or any portion thereof.

In the event of any such notice, CITY may, without relieving SUBDIVIDER of any
if its obligations hereunder, take over the work and prosecute the same to completion, by
contract or by any other method CITY may deem advisable, may deem advisable, for the
account, and at the expense of SUBDIVIDER, and the full cost and expense of said work
done by the CITY shall be recovered by CITY from SUBDIVIDER.

14. Estimates of Costs: Security. The estimated cost for the work to be done
under this agreement is Five Million Two Hundred Sixty Nine Thousand, Four Hundred
Sixty Seven Dollars ($5,269,467.00)

Contemporaneously with the execution of this agreement, SUBDIVIDER shall file
with CITY a surety bond or a letter of credit acceptable to CITY in the sum of the
estimated cost set forth above, to guarantee faithful performance of all of the provisions
of this agreement and compliance with all of the provisions of the Brentwood Municipal
Code, including Titles 12, 13, 14, 15, and 16 and a labor and material bond or a letter of
credit acceptable to CITY in the sum of one hundred percent (100%) of the surety bond
securing payment to the contractor, his subcontractor and to persons renting equipment
or furnishing labor or materials to them for the Improvements required under this
agreement. Upon completion and approval of all work, SUBDIVIDER shall request
exoneration of this bond upon providing a Maintenance Bond in an amount not less than
10% of the estimated cost of the improvements.
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15. Permits: Compliance with Law. SUBDIVIDER shall, at SUBDIVIDER’S
expense, obtain all necessary permits and licenses for the work and Improvements
hereunder, give all necessary notices and pay all fees and taxes required by law. In the
performance of this agreement, SUBDIVIDER shall comply with all laws, ordinances,
regulations, and rules of all governmental agencies having jurisdiction therefore.

16. Inspection by CITY. SUBDIVIDER shall, at all times, maintain proper
facilities and provide safe access for inspection by CITY to all parts of the work subject
to CITY’S acceptance. SUBDIVIDER shall pay for all engineering, inspection, and
survey services in accordance with Brentwood Municipal Code.

17. SUBDIVIDER Not Agent of CITY. Neither SUBDIVIDER nor
SUBDIVIDER’S contractors, subcontractors, agents, officers, or employees are agents
or employees of the CITY and the SUBDIVIDER'’S relationship to the CITY, if any,
arising here from is strictly that of an independent contractor.

18. Liability. Neither the City nor any of its officers, agents, or employees shall
be liable to SUBDIVIDER, its contractor, subcontractors, officers, agents, or employees,
for any error or omission, or any obligation whatsoever, arising out of or in connection
with any work to be performed under this agreement. The City and its officers, agents,
and employees shall not be liable to the SUBDIVIDER or to any person, firm or
corporation whatsoever, for any error or omission, or any obligation or liability
whatsoever, arising out of or in connection with any work to be performed under this
agreement. The CITY and its officers, agents, and employees shall not be liable to the
SUBDIVIDER or to any person, firm, or corporation whatsoever for any injury or damage
that may result to any person or property or any obligation whatsoever from any cause
arising in, on, or about the land of the SUBDIVIDER or from performance or failure to
perform any provision of this agreement by SUBDIVIDER.

19. Hold Harmless. SUBDIVIDER hereby agrees to and shall indemnify and
hold CITY and its officers, agents, and employees harmless from any and all liabilities,
obligations, damages, costs, injuries, or claims, thereof, including, but not limited to,
claims for damage or personal injury, including death, and claims for property damage,
arising in any manner from the performance or failure to perform the provisions of this
agreement. SUBDIVIDER agrees to, and shall, defend, indemnify, and hold harmless
the CITY, its officers, agents, and employees from any suits or actions at law or in equity
for damages, liabilities, or obligations caused by or arising from, or alleged to be caused
by or arising from, the performance of this agreement.

City does not, and shall not, waive any rights against the SUBDIVIDER which it
may have by reason of the aforesaid hold-harmless clause, because of the CITY'S
acceptance, or the deposit with City by SUBDIVIDER, of any of the insurance policies
described in this Agreement.

The aforesaid hold-harmless clause by SUBDIVIDER shall apply to all damages
and claims for damages of every kind suffered, alleged to have been suffered, by reason
of any of the aforesaid operations referred to in this paragraph, regardless of whether or
not CITY has prepared, supplied or approved of, plans and specifications for the
subdivision or off-site Improvements, or regardless of whether or not such insurance
policies shall have been determined to be applicable to any such damages or claims for
damages.
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20._Use _and Maintenance of Improvements. SUBDIVIDER agrees that the
use of any and all of the Improvements hereinabove specified, for any purpose and by
any person, shall be at the sole and exclusive risk of the SUBDIVIDER at all times prior
to final acceptance by CITY. SUBDIVIDER agrees to assume all maintenance
responsibilities for the Improvements untili one year after the acceptance of
Improvements by City Council. This shall in no way eliminate discharge, or lessen any
of SUBDIVIDER'S obligations and undertakings contained in this agreement. The
issuance of any occupancy permits by CITY for dwellings or offices located within the
subdivision shall not be construed in any manner to constitute acceptance or approval of
any or all of the Improvements to be constructed hereunder.

21. Insurance.

(a) Prior to the commencement of any work, SUBDIVIDER shall furnish to the
CITY, a certificate of insurance establishing satisfactory evidence of a project specific
policy of liability insurance which shall be maintained at all times during the performance
of their Agreement and until the acceptance of improvements by the City Council, in form
and by a responsible company satisfactory to the CITY, insuring that the CITY, its
officers, agents, and employees against loss or liability arising out of the condition of the
premises or any of the work to be performed under this agreement by SUBDIVIDER,
including all costs of defending any claim arising as a result thereof. All insurance
companies affording coverage to the SUBDIVIDER shall be required to add the City of
Brentwood as “additional insured” under the insurance policy for all work performed in
accordance with this Agreement. Said policy or policies shall provide that the coverage
afforded thereby shall be primary coverage to the full limit of liability stated in the
declarations, and that if any of the CITY insureds have other insurance against the loss
covered by said policy or policies, the other insurance shall be excess only. Said policy
or policies shall provide for insurance in accordance with CITY requires minimum limits
in the amount of Five Million Dollars ($5,000,000) for bodily injury or death, each person,
and Five Million Dollars ($5,000,000) for bodily injury or death, aggregate, and Five
Million Dollars ($5,000,000) for property damage, aggregate. All insurance companies
affording coverage to the SUBDIVIDER shall be insurance organization authorized by
the Insurance Commissioner of the State Department of Insurance to transact business
of insurance in the State of California acceptable to the City Attorney, preferable with a
Best’s rating of not less than A:VII. Each policy shall contain an endorsement that said
policy shall not be cancelled or coverage reduced except upon thirty (30) days advance
written notice thereof to the CITY.

(b) Worker’s Compensation Insurance. SUBDIVIDER shall take out and
maintain, during the life of this agreement, Workers’ Compensation insurance for all
SUBDIVIDER’S employees employed at the site of all public Improvements, and in case
any work is sublet, SUBDIVIDER shall require any general contractor or subcontractor
similarly to provide Workers’ Compensation insurance for contractor’s or subcontractor’s
employees, unless such employees are covered by the protection afforded by
SUBDIVIDER. In case any class of employees engaged in work under this Agreement
at the site of the project is not protected under any Workers’ Compensation law,
SUBDIVIDER shall provide, and shall cause each contractor and subcontractor to
provide, adequate insurance for the protection of employees not otherwise protected.
Contractor hereby indemnifies CITY for any damage resulting to it from failure of either
SUBDIVIDER, its agents, employees, contractor, or subcontractor to take out or
maintain such insurance.
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22.Title to Improvements. Title to and ownership all Improvements constructed
hereunder shall vest absolutely in CITY for the Improvements it accepts upon completion
and acceptance thereof by the CITY.

23. Final Drawings. Upon completion of all City Improvements and prior to final
acceptance, SUBDIVIDER shall supply CITY with one permanent photo mylar, 4 mil,
reverse-reading matte surface up set of “as-built” drawings and a DWG or DXF
electronic file format. These drawings shall be certified by the qualified person as being
“as-built” and shall reflect the job as actually constructed, with all changes incorporated
therein.

24. Notice of Completion. SUBDIVIDER shall file, or cause to be filed, a Notice
of Completion of the Improvements herein specified.

25. Final Inspection, Certification and Acceptance. All of the Improvements
must be completed prior to the final inspection. Notice in writing, requesting final
inspection, shall be submitted to the City Engineer at least five (5) days prior to the
anticipated date. Upon the satisfactory completion of the City Improvements by the
SUBDIVIDER, the City Engineer shall certify that the work of said Improvements has
been satisfactorily completed, shall recommend formal acceptance of the Improvements
by the City Council, and shall place the matter on the next available agenda for City
Council action.

26. Streets, Streetlights, Trees, Landscaping and Maintenance. All tree
plantings, landscaping, erosion control and maintenance shall be performed by
SUBDIVIDER in accordance with the applicable conditions of approval of the Map and
Brentwood Municipal Code. SUBDIVIDER shall submit a form of financial security in
the amount 100% of the cost of such work and improvements.

Issuance of any Occupancy Permits by City for any dwelling, office, or other land
use within the tract, at any state of development, shall not be construed to be an
acceptance of Improvements, or final acceptance of said tract by the City Council or the
City.

27. Assignment of Contract. Neither this agreement, nor any part hereof, shall
be assignable by SUBDIVIDER without the written consent of the CITY, not to be
unreasonably withheld or delayed.

28. Off-site Improvements. SUBDIVIDER shall comply with all Subdivision Map
8469 Conditions of Approval that may apply to off-site improvements. Building permit
restrictions may apply for compliance with these conditions.

29. Binding on Successors. The terms, covenants, and conditions of this
agreement shall apply to, and shall bind the heirs, successors, executors,
administrators, assigns, contractors, and subcontractors of the parties.

30. Costs and Attorney’s Fees. In the event of any litigation, alternative dispute
resolution procedure, or arbitration regarding the rights or obligations of any party to this
Agreement, the prevailing party in such proceeding , in the discretion of the judge or
decision-maker, shall be entitled to recover cost, including reasonable attorney’s fees.
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31. Notices. The address for Notices may be changed by the giving of written
notice of such change in the manner provided herein. All notices certified mail,
addressed as follows:

TO CITY: Office of the City Clerk
708 Third Street
Brentwood, CA 94513

TO SUBDIVDER: Centex Homes
1855 Gateway Boulevard, Ste 650
Concord, CA 94520

32. Recording. This agreement shall be recorded with the Office of the Contra
Costa County Recorder concurrently with the Map.

K:\cmullen\Staff Reports\2002\12-10-02\8469 Final.doc



IN WITNESS WHEREOF, the parties hereto have caused this agreement to be
executed the day and year first above written.

SUBDIVIDER: CITY OF BRENTWOOD:

Company Brian Swisher, Mayor
ATTEST:

Name

Title Karen Diaz, CMC, City Clerk

Approved as to form:

Dennis Beougher, City Attorney
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RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD
AUTHORIZING THE CITY MANAGER TO EXECUTE CONTRACT AMENDMENTS
FOR 2 (TWO) PROFESSIONAL DESIGN AND SERVICE AGREEMENTS AS NEEDED
FOR VARIOUS PROJECT COMPLETIONS

WHEREAS, the City Council authorized staff to execute design contracts and work
toward completion of several public works and master plan projects; and

WHEREAS, a change order is to be included as an amendment to one of the existing
contracts for Sand Creek Road (Central), CIP Project No. 336-3061, for Construction Materials
Testing, Inc. in an amount not to exceed $20,000 and that the City Manager is authorized to
approve change orders up to 10% of the contract amount.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Brentwood,
that the City shall amend 2 (two) Professional Design and Services Agreements (Exhibit A
Attached).

BE IT FURTHER RESOLVED that the City Manager is granted the authority to execute
the amendments.

PASSED, APPROVED AND ADOPTED by the City Council of the City of Brentwood at
a regular meeting on the 10th day of December 2002 by the following vote:
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Exhibit A
Project Status

CIP
Project Name Type Consultant Number Phase of Project
Sand Creek Road Construction | Construction 336-3061 | In Construction
Central Materials Materials Testing,
Testing Inc.

Structural Biggs Cardosa
Engineering | Associates, Inc.
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SAND CREEK ROAD (CENTRAL & EAST)

Starting 2500' west of the Fairview Ave. crossing of Sand Creek, proceeding easterly to intersect Minnesota Ave.
north of Breakwater Way, crossing the railroad and forming an intersection with O'Hara Ave. at Marsh Creek
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AMENDMENT TWO
TO
AGREEMENT FOR PROFESSIONAL SERVICES
OF BIGGS CARDOSA ASSOCIATES, INC.

This Amendment is entered into on December 10, 2002 by and between the City of Brentwood
and Biggs Cardosa Associates, Inc.

WHEREAS, On October 23, 2001, the City of Brentwood entered into a contract to obtain

specific skills and technical expertise in the design preparation of Sand Creek Road (Central),
CIP Project No. 336-3061.

NOW, THEREFORE, IT IS AGREED as follows:

1. Section 6, of the original contract, entitled termination is amended to change the
stated termination date of the contract from December 31, 2002 to December 31,
2003.

2. All other terms remain unchanged.

Biggs Cardosa Associates, Inc.

By: Dated:

City of Brentwood

By: Dated:
John E. Stevenson, City Manager

Attest:

By: Dated:

Karen Diaz, City Clerk, CMC
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AMENDMENT TWO
TO
AGREEMENT FOR PROFESSIONAL SERVICES
OF CONSTRUCTION MATERIALS TESTING, INC.

This Amendment is entered into on December 10, 2002 by and between the City of Brentwood
and Construction Materials Testing, Inc.

WHEREAS, On October 23, 2001, the City of Brentwood entered into a contract to obtain
specific skills and technical expertise in the design preparation of Sand Creek Road (Central),
CIP Project No. 336-3061.

NOW, THEREFORE, IT IS AGREED as follows:

3. Section 6, of the original contract, entitled termination is amended to change the
stated termination date of the contract from December 31, 2002 to December 31,
2003.

4. Section 5 of the original contract, entitled payment, shall be revised to include a
change order in the amount of $20,000.00 to complete the work. The new project
amount including the change order is $120,000.00.

5. All other terms remain unchanged.

Construction Materials Testing, Inc.

By: Dated:

City of Brentwood

By: Dated:
John E. Stevenson, City Manager

Attest:

By: Dated:

. Karen Diaz, City Clerk, CMC
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RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD
AUTHORIZING THE CITY MANAGER TO EXECUTE AN ACTUAL COST CONTRACT
WITH CHEVRON PIPE LINE COMPANY FOR THE INSTALLATION OF PIPELINE
CASING ACROSS SAND CREEK ROAD ALONG THE UNION PACIFIC RAILROAD
RIGHT-OF-WAY FOR SAND CREEK ROAD (EAST), CIP PROJECT NO. 336-3061;
AND AUTHORIZING THE CITY MANAGER TO APPROVE CHANGE ORDERS UP TO
10% OF THE CONTRACT AMOUNT.

WHEREAS, on July 23, 2002, the City Council authorized the City Manager to award a
Construction Contract to Top Grade Construction Company to construct the east portion of
Sand Creek Road, CIP Project No. 336-3061, from east of Minnesota Avenue, across the Union
Pacific Railroad tracks, to just west of Brentwood Boulevard; and

WHEREAS, the Chevron Pipe Line Company has a pipeline easement within the Union
Pacific Railroad right-of-way for their petroleum line; and

WHEREAS, building the new Sand Creek Road will cross the Chevron pipeline and will
change the depth to the Chevron pipeline from the existing four feet to fourteen feet below
grade; and

WHEREAS, Chevron is required and agreed to install a 300-foot long “spare” casing at
approximately the same depth and parallel with the existing 8-inch diameter pipeline.

NOW, THEREFORE BE IT RESOLVED that the City Council of the City of Brentwood
hereby authorizes the City Manager to execute an actual cost contract with Chevron Pipe Line
Company for the installation of pipeline casing across Sand Creek Road along the Union Pacific
Railroad right-of-way for the Sand Creek Road East Project, CIP Project No. 336-3061.

BE IT FURTHER RESOLVED that the City Council of the City of Brentwood hereby
authorizes the City Manager to approve change orders up to 10% of the contract amount.

PASSED, APPROVED AND ADOPTED by the City Council of the City of Brentwood at
a regular meeting held on the 10" day of December 2002 by the following vote:
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SAND CREEK ROAD (EAST)

Starting from Minnesota Ave. north of Breakwater Way,
crossing the railroad and forming an intersection with O'Hara Ave. at Marsh Creek
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REIMBURSEMENT AGREEMENT

This Agreement is made and entered into this day of , 2002 (hereinafter
“Effective Date”), by and between Chevron Pipe Line Company, a Delaware corporation, as
contract operator for Chevron U.S.A. Inc., a Pennsylvania corporation, successor-in-interest to
Standard Oil Company of California (hereinafter collectively “Chevron”), and The City of
Brentwood (hereinafter “City”).

WHEREAS, City is proposing to construct an extension of Sand Creek Road in the vicinity of
the Union Pacific Railroad (hereinafter the “Proposed Roadway”); and

WHEREAS, Chevron currently holds a Right-of-Way for pipelines (hereinafter the “Right-of-
Way”) dated May 9, 1902, which crosses said Proposed Roadway at a location just west of and
parallel to the railroad property, in the City, Contra Costa County; and

WHEREAS, In order to accommodate City’s construction of the Proposed Roadway, it has
been determined that it will be necessary for Chevron to (a) conduct minor repairs of it’s existing
8-inch diameter petroleum products pipeline within the right-of-way limits of the Proposed
Roadway, (b) Chevron will install an a 300 foot long “spare” casing at approximately the same
depth, and parallel with, the existing 8-inch diameter pipeline; and

WHEREAS, the City’s consultant, Engeo, Inc., performed an environmental investigation in
May 2002; results of this investigation are documented in an Engeo, Inc. report dated June 20,
2002. The investigation included soil sampling from 8 test pits at locations mentioned in the
above recital; laboratory testing indicated that none of the chemicals of concern were identified
at the locations and depth sampled; and

WHEREAS, Chevron and City have reached an agreement that will provide for the
coordination of the above described work project (hereinafter referred to as “Work”); and

WHEREAS, Chevron is willing to conduct the Work for the mutual benefit of the parties in
exchange for agreement by the parties to the terms set forth therein; and

NOW, THEREFORE, in consideration of the mutual promises contained herein, the parties
hereto agree as follows:

Network Neighborhood ->Home office->
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Chevron’s Performance of the Work. Chevron shall be responsible for coordinating
and performing the Work including providing all materials, company labor, and contract
labor necessary to complete the Work. Said Work shall be conducted in a good and
workmanlike manner and in compliance with any and all laws and regulations applicable
thereto. In addition, Chevron shall prepare all specifications, contract documents, and
provide all material, labor and documentation necessary to complete the Work. Further,
Chevron agrees to obtain the necessary approvals required for the Work, if applicable. It
should be noted that based on the findings of the environmental investigation, no
provisions for encountering or working with hazardous materials have been included to
complete the Work.

Reimbursement of Costs. City shall reimburse Chevron for the total actual cost of the
Work. Payment shall be as described below:

a) City shall pay Chevron the actual costs of the Work described in this Agreement,
which shall include, but not be limited to, plans and specifications developed to
accomplish the Work, overhead, administration, company labor, contractors,
materials and equipment rental, if applicable. A fee equivalent to fifteen per cent
(15%) of the total of the Work costs described below shall also be paid by City to
Chevron to account for overhead and indirect costs. A Cost Estimate Sheet is
attached hereto as Exhibit “A”.

b) The Work is estimated to cost $135,000.00. As previously stated, City shall be
responsible for the total estimated cost of the work. City hereby acknowledges
that this is an estimate and that actual costs could exceed this amount, as
further described in Section (c) below. Upon execution of this Agreement, City
shall pay Chevron in advance, prior to the commencement of the Work, the entire
amount ($135,000.00) of the cost estimated for the Work.

c) Within ninety (90) days of Chevron’s completion of the Work, Chevron shall
submit complete and itemized documentation of actual costs for the Work to the
City. If the City’s share of the total of actual costs is more than the total
payments made by City to Chevron, City will pay Chevron the difference within
sixty (60) days of receipt by City of the documentation described above. If the
City’s share of the total of actual costs is less than the total payments made by
City to Chevron, Chevron shall reimburse City the difference within sixty (60)
days of City’s receipt of said documentation.

Indemnity.

3.1 City agrees that it will indemnify and hold Chevron, its officers, employees,
consultants, contractors and agents harmless from and against any claims, demands,
actions, suits, judgments, losses, damages, costs or expenses incurred as a result of
personal injury, property damage, civil penalties or fines proximately caused in whole or
in part by the active or passive negligent acts or omissions of City, its officers,
employees, consultants, contractors or agents in conducting the activities under this
Agreement. This indemnity is expressly conditioned on the following:



(a)

(b)

(©)

(d)

3.2

(a)

In the event the Chevron receives notice of any matter to which this indemnity
may apply or receive a notice or claim from any third party of such matter, it shall
immediately, and in every case within thirty (30) days of said notice or claim,
notify City in writing of such matter.

Chevron shall cooperate with City by allowing City, its officers, employees,
consultants, contractors and agents prompt and ready access to the Premises for
the purpose of investigating any matter to which this indemnity may apply.
Chevron shall provide City with copies of all investigative reports, data or other
information in any form which the Chevron, its officers, employees, consultants,
contractors, agents or attorneys may have pertaining to any such matter, on
request of City.

This indemnity extends only to liability found to have been due to City's
comparative fault and shall not extend to any liability for any claim determined to
have been due to acts or omissions of Chevron, its officers, employees,
consultants, contractors and agents or any third party.

Notwithstanding anything in this agreement to the contrary, in no event shall City
be liable to Chevron, any parent, subsidiary or affiliated entity, its officers,
employees, consultants, contractors and agents for any special, indirect or
consequential damages, including but not limited to claims for loss of use, rents,
anticipated profit or business opportunity, or business interruption or mental or
emotional distress or fear of injury or disease or punitive or exemplary damages.

Chevron agrees that it will indemnify and hold City, its officers, employees,
consultants, contractors and agents harmless from and against any claims,
demands, actions, suits, judgments, losses, damages, costs or expenses incurred as
a result of personal injury, property damage, civil penalties or fines proximately
caused in whole or in part by the active or passive negligent acts or omissions of
Chevron or its officers, employees, consultants, contractors and agents in
conducting the activities under this Agreement. This indemnity is expressly
conditioned on the following:

In the event City receives a notice of any matter to which this indemnity may
apply or receives a notice or claim from any third party of such matter, the
receiving party shall immediately, and in every case within thirty (30) days of
said notice or claim, notify Chevron in writing of such matter.



(b) City shall cooperate with Chevron by allowing Chevron, its officers, employees,
consultants, contractors and agents prompt and ready access to City's respective
premises for the purpose of investigating any matter to which this indemnity may

apply.

(©) This indemnity extends only to liability found to have been due to Chevron's
comparative fault and shall not extend to any liability for any claim determined to
have been due to acts or omissions of City its officers, employees, consultants,
contractors and agents or any third party.

(d) Notwithstanding anything in this agreement to the contrary, in no event shall
Chevron be liable to City, for any special, indirect or consequential damages,
including but not limited to claims for loss of use, rents, anticipated profit or
business opportunity, or business interruption or mental or emotional distress or
fear of injury or disease or punitive or exemplary damages.

Additional Insured Status. Any contractor performing work for Chevron is required to
maintain general liability insurance. Chevron agrees to request that its contractor(s)
performing the Work under this Agreement name City as an additional named insured
under its general liability insurance policy.

Independent Contractors. Chevron shall have control over the manner and methods of
performing the Work, and its contractors hired to assist in such Work, shall for all
purposes be construed to be acting in an independent capacity and not as officers,
employees, or agents of City.

Assignment. This Agreement shall not be assigned, sublet or transferred in whole or in
part by City, except with the prior written consent of Chevron which shall not be
unreasonably withheld, and any attempt to do so without such written consent shall be
void.

Audit of Records. Chevron shall retain accurate and complete records of all expenses
related to the Work, and such records shall be available for inspection and audit for a
period of six (6) months after the date final payment is due and payable under this
Agreement. Such audit shall be limited to the data relating to the costs City is
responsible for reimbursing Chevron under this Agreement.

Notices. All notices, consents or demands required by this Agreement or other
communication between the parties shall be deemed to have been given when reduced to
writing and 1] delivered personally; ii] deposited in the United States mail, first class,
postage prepaid; 1iii] sent via an established national overnight delivery service ( such as
Federal Express, charges prepaid; or iv] sent via an electronic communications method
provided the sender obtains written confirmation or receipt of the communication by the
electronic communication equipment, addressed as follows:



10.

11.

CHEVRON PIPE LINE COMPANY CITY OF BRENTWOOD

Attn: Right-of-Way Specialist Attn:
2360 Buchanan Road 708 Third Street
Pittsburg, CA 94565 Brentwood, CA 94513-1396

Choice of Law. The validity, interpretation and performance of this Agreement shall be
governed by and construed in accordance with the laws of the State of California without
regard to its choice of law rules.

Force Majeure. In the event that the performance required under the terms of this
Agreement by Chevron, or City is delayed or prevented by fire; explosion; act of God;
breakdown of machinery or equipment; rots; strikes; labor disputes; any order,
regulation, request, or recommendation by any governmental authority; or any similar
cause which is reasonably outside the control of the party or parties, such required
performance shall be excused for that period of time the force majeure prevents
performance, In the event any delay due to force majeure occurs or is anticipated, the
affected party shall promptly notify the other party of such delay and the cause and
estimated duration of such delay. The affected party shall exercise due diligence to
shorten, avoid and mitigate the effects of the delay and shall keep the other party advised
as to the affected party’s efforts and its estimate of the continuance of the delay. In no
event shall City be entitled to any damages of any kind including without limitation,
direct, consequential or otherwise whether based in contract, tort, (including negligence
and strict liability) or otherwise, or to any adjustment to the compensation payable
hereunder because of any delay due to force majeure.

Entire Agreement/Amendments. This Agreement, and all attachments, specifications
or exhibits attached hereto constitute the entire agreement between the parties and
supersedes all previous oral and written communications including, specifically, and
without limitation, the provisions of any bid, quote, proposal, or request therefor uniess
and only to the extent such provision is expressly contained herein. No amendment shall
be effective unless in writing, specifically referencing this Agreement, and signed by all
parties.

IN WITNESS WHEREOF, the parties have executed this Agreement as indicated below, but
have agreed that it shall be effective as of the Effective Date first set forth above.

CHEVRON PIPE LINE COMPANY CITY OF BRENTWOOD

By:

Its:

Date: d('qggﬂgg.@ {5‘ 2027/ Date:

vt LUZE)

/Attomev—in-Fa_c_t Its:




EXHIBIT “A”

COST ESTIMATE SHEET
BAPL Sand Creek Relocation Class 0
Project No. PWREM-D0XXX Revision Date: {42002
Bescription Install Casing for the BAPL at Sand Creek
_ Revision O _
wes DESCRIPTION UNIT COST QTY TOTAL ESTIMATE
ELEMENT — SIUNIT $ {SAP})
100{ CHEVRON LABOR
CPL Engineering/Project managemant 1| day $400 | 19 $4.000
CPL Planner 1| day $400| 5 $2,000
Faciiity Inspector 1 ] day $400]| 2 $800
CPL Right of Way/lLegal 1| day 50| & $1,750
CPL Document Management 11 $35| 40 $1,400
Travel Expenses lat 50| 1
- Subtotal $9,950
200|MATERIALS
8" Extarmally Coated Line Pipe 1|t $25] 0
Ciisplacement Pigs 1) ea $300]| O
@' 378 45 Bends Coatsd 1] ea §2001 O
12'Casing Pipe i # 520§ 300 56,000
Casing Fillar 1| gal $5| 0O
Shiink Sleeves 1) ea P40 | 20 $800
CP Stations 1] ea §200% 2 400
Misg Filtings 1] lot $1,000] O
Pipe Line Markers 1] ea $500 ] 0
Freight and Taxes 13 ot $2,0001 1 $2,000
Subtotal $9,200
700 CONTRACTS
Contract Erginegring 1| ot $50001 $5,000
Permitiing/Parmit Fees 1| lot $1.000 [ 1 $1,000
Survey and As-Builts 15 ot $2.5001 1 $2,500
Pipeline Construction 1] da $4.500 | 15 §$67,500
Compaction Testing 1| day $750 | 1 $750
Corttract Inspector 1| day $360 | 17 $6,120
X-Ray ingpsction 1| day 5750 | 2 $1,500
Hydrotest Witness 1] day $1,500) O
\PA Review (Intemal Review) 1] s $0] 1
Nitrogan Displacements 1| ea $10,000| O
Slurry Fill 1] oyd $1004 O
Vacuum Truck 1] day $640| 0
Somastic/Pipe Disposal 11 ot $2000| O
Subtotal $64,370
ESTIMATED DIRECT COSTS $103,520
AReimbursable Surgharge
Surcharge 15% Proiect Costs 1] lot 15.0%| 1 $15,528
Subtotal §15,528
TOTAL ESTIMATED COSTS
wo| Contingency
Contingency 1h ot 15%| O $15,526.00
Subtatal $15,528
ESTIMATED TGTAL COSTS $134,576
PROPOSED A/R VALUE $135,000

CosiEstBAPLSandCreekinstaliCasing.xls







Attachments:
Resolution

Site Map

Change Order Request
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RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD
AUTHORIZING THE CITY MANAGER TO EXECUTE A DESIGN CHANGE ORDER
WITH CARLSON, BARBEE & GIBSON FOR CONSTRUCTION STAKING FOR SAND
CREEK ROAD (EAST), CIP PROJECT NO. 336-3061; IN AN AMOUNT NOT TO
EXCEED $39,000.00; AND AUTHORIZING THE CITY MANAGER TO APPROVE
CHANGE ORDERS UP TO 10% OF THE CONTRACT AMOUNT.

WHEREAS, on October 12, 1999, the City Council authorized the City Manager to enter
into a Professional Services Agreement with Carlson, Barbee & Gibson (CBG) for the design of
Sand Creek Road (East), CIP Project No. 336-3061; and

WHEREAS, on October 10, 2000, February 13, 2001, October 23, 2001, and March 12,
2002, the City Council authorized the City Manager to execute Design Change Orders with
Carlson, Barbee & Gibson (CBG) to include design changes and additions to their contract for
Sand Creek Road (East), CIP Project No. 336-3061; and

WHEREAS, on July 23, 2002, the City Council authorized the City Manager to award a
contract to Top Grade Construction Company to construct the east portion of Sand Creek Road,
CIP Project No. 336-3061.

NOW, THEREFORE BE IT RESOLVED that the City Council of the City of Brentwood
hereby authorizes the City Manager to execute a Design Change Order with Carlson, Barbee &
Gibson (CBG) in an amount not to exceed $39,000.00 to provide construction staking for the
Sand Creek Road East Project, CIP Project No. 336-3061.

BE IT FURTHER RESOLVED that the City Council of the City of Brentwood hereby
authorizes the City Manager to approve change orders up to 10% of the contract amount.

PASSED, APPROVED AND ADOPTED by the City Council of the City of Brentwood at
a regular meeting held on the 10" day of December 2002 by the following vote:
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SAND CREEK ROAD (EAST)

Starting from Minnesota Ave. north of Breakwater Way,
crossing the railroad and forming an intersection with O'Hara Ave. at Marsh Creek
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Carlson, Barbee
& Gibson, Inc. e e

CIVIL ENGINEERS * SURVEYORS ¢ PLANNERS - . & i;

I

.....

R epternber 10, 2002
= SEP 11 200 ob NIt :949-20

| . s

. CITY OF BREAT w0

—

e A

Ms. D'Evelyn Spekner
CITY OF BRENTWOOD
708 Third Street

Brentwood, CA 94513-1396

Subject: Proposal to Provide
Civil Engineering Services
Sand Creek Road East — “B”
Brentwood, California

Dear D’Evelyn:

Please find enclosed our Proposal to Provide Civil Engineering Services for the Sand
Creek Road East — “B” Project in Brentwood, California.

If you have any questions, please do not hesitate to contact me.
Very truly yours,
V) —

Karrie Mosca, P.E.
Project Engineer

KM:sp

Enclosure

P:1949-20\City of Brentwood-001.doc
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Carlson, Barbee
& Gibson, Inc.
CIVIL ENGINEERS « SURVEYORS = PLANNERS

September 10, 2002
Job No.: 949-20

Proposal to Provide
Civil Engineering Services

CIP No. 336-3061 — 90050-03
Sand Creek Road East — “B”
1,570 L.F. =
Minnesota Avenue to Southern Pacific Railroad
Brentwood, California

Description of Work

L Construction Staking

A Rough Grade

1. Provide one set of stakes for the right of way.
2. Provide one set of stakes for clearing and grubbing,
3. Provide one set of perimeter slope stakes.
4. Provide one set of stakes offset to face of curb and edge of pavement.
5. Provide one set of stakes offset to median curb.
6. The subgrade will be checked for conformance with approved plans.
B. Storm Drain
1. Provide one set of stakes for storm drain lines, 50’ stations on tangents, 25’

stations on curves.

2, Provide one set of stakes for each catch basin location and finish grade for
top of box.

P:1943-20PROPOSALS & SUMMARIESWProp-001 doc
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Carlson, Barbee & Gibson, Inc.

Sand Creek Road East — “B” September 10, 2002
Page 2 of 4 Job No.: 949-20
Description of Work
C. Water
1. Provide one set of stakes for water line at 50" stations.
2. Provide one set of stakes for water services at right-of-way.
3. Provide one set of stakes for each fire hydrant location.

E. Non Potable Water

1. Provide one set of stakes for non-potable water line and services at 50
stations.
F. Street Light Trench (includes fiber optic and interconnect)
1. Provide one set of stakes for street light trench.
2. Provide one set of stakes for location and grade of street lights.

G. Curb and Gutter / Edge of Pavement

i. Provide one set of stakes for face of curb at 50’ stations along tangents, 25’
stations along curves.

2. Provide one set of stakes for edge of pavement at 50’ stations along
tangents, 25 stations along curves.

H. Median Curb

1. Provide one set of stakes for median curb at 50’ stations along tangents,
25' stations along curves.

I. Structures
1. Pedestrian Undercrossing Box Culvert
a, Stake main structural components (edges of deck, wingwalls,

culvert walls)

PG5 20WPROPOSALS & SUMMARIES\Prop-00 4. doc




Carlson, Barbee & Gibson, Inc.

Sand Creek Road East — “B” September 10, 2002
Page 3 of 4 Job No.: 949-20
Description of Work

b. Grade elevations for bottom of invert slab and wingwalls.

c. Top of wall elevations for all walls.

d. Establish deck elevation control points.

€. Miscellaneous surveying may be required to verify location or

elevation of elements constructed by the Contractor, in case of
divergence from the plans. Miscellaneous surveying will be done
at the request of the City.

L. Monuments

1. Set straddlers for street monuments. Punch monuments after installation.

K. Miscellaneous Stakes

1. Provide miscellaneous stakes as requested by City. Items may include:
a. Staking temporary utilities.
b. Performing quantity surveys.
c. Staking of fencing.
d. Staking of main irrigation stubs.
IL. Meetings
1. Attend construction meetings as requested by City.

III.  Restaking Budget

1. Provide restaking as requested by City.

P\249-200PROPOSALS & SUMMARIES\Prop-001 doe




Carlson, Barbee & Gibson, Inc.

Sand Creek Road East — “B” September 10, 2002
Page 4 of 4 Job No.: 949-20

Description of Work

IV.  Assumptions

A, Fees will be based on actual hours accrued and charged per the attached Standard
Hourly Charge Rate Schedule. The estimated fee amounts are for budget
purposes only,

B. The project will be constructed in one phase of improvement construction.

C. City to obtain permission to enter upon private property.

D. The Cost of Living Adjustment shall be equal to the Consumer Price Index. Cost of
Living Adjustment to occur annually on July 1. Adjustment to be applied to the
outstanding balance of the contract. First adjustment to be July 2003.

E. Staking of improvements east of the intersection with Southem Pacific Railroad is
not included.

V. Exclusions
A. Survey of improvements not specifically included.
B Inspection.
C. Construction Management.
D

Staking for jack & bore operations for water and non-potable water lines.

P\949- 20 PROPOSALS & SUMMARIES\Prop-001 . doc
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Carlson, Barbee
& Gibson, Inc.
CIVIL ENGINEERS = SURVEYORS PLANNERS

Fee Summary

CIP No. 336-3061 - 90050-03
Sand Creek Road East - "B"
1,ST0L.F, +

September 10, 2002

Job No.: 94920

Minnesota Avenue to Southern Pacific Railroad

Brentwood, California

Description of Work

L Construction Staking
A.  Rough Grade
B. Storm Drain
C.  Water
D. Non Potable Water
E.  Street Light Trench
F. Curb and Gutter / Ed ge of Pavement
G.  Median Curb
H.  Structures
L Monuments

J. Miscellaneous Stakes

P:A9439-20\8umm-001.xIs

Estimated Fee

$

Subtotal $

2603 CAMINO RAMON, SUITE 100 » SAN RAMON, CALIFORNIA 94583 « {925) 866-0322 -

5,000
3,000
3,000
2,000
3,000
4,000
4,000
4,600
2,000
3,000

33,000
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Carlson, Barbee & Gibson, Inc.

Sand Creek Road East-"B" September 10, 2002
Page Two Job No.: 949-20
Description of Work Estimated Fee

II. Meetings $ 3,000

Subtotal $ 3,000
. Restaking Budget $ 3,000
Subtotal $ 3,000
Total Estimated Fee $ 39,000
Notes:

1.  Fees will be based on actual hours accrued and charged per the attached Standard Hourly
Charge Rate Schedule. The estimated fee amounts are for budget purposes only.

2. Certain line items may be exceeded; the total estimated fee will not be exceeded without
authorization.
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modified through the review process with the Contra Costa County Flood Control District,
Contra Costa Water District, East Contra Costa Irrigation District, State Route 4 Bypass
Authority, Caltrans, Brentwood Union School District, as well as the City. Unfortunately, many
unforeseen costs associated with this project were not included in the Preliminary Engineer’s
Estimate that was part of the original reimbursement agreement with AIG Baker. Many of these
costs are due to revisions in quantities during review by different agencies and also unit price
change in costs from actual contracts.

Over the last few months, staff has extensively reviewed the actual unit cost items that AIG
Baker submitted to the City. Through numerous meetings with AlG Baker, and revisions to the
actual costs, staff has reviewed and agrees to AlG Baker’'s backup costs, invoices, contracts,
quantities, etc. for the items of work mentioned above. A detailed cost breakdown of actual
costs versus the estimated costs from the original agreement is included with this staff report.
One important item to note is that in reviewing AIG Baker's unit costs for the project, staff
noticed that the contractor’s (Granite Construction) unit costs were much higher for this project
than for the City’s adjacent Sand Creek Road Central Project. The City negotiated with AIG
Baker to utilize the same unit costs that Granite used for the City’s Sand Creek Road Project as
for this project. This item reduced the reimbursement amount to AIG Baker by $176,898.99.
Further, the City diligently worked toward granting AIG Baker a partial approval to install the
Zone 2 Waterline along San Jose Avenue prior to Shea Homes paving the final lift of asphalt
from their subdivision to the project site, as well as prior to winter. Unfortunately, AIG Baker
could not finalize all the contracts for both on and off-site work and the Zone 2 Waterline was
relocated and installed in the winter and cost an additional $52,219.21. These additional costs
are AIG Baker’s responsibility. The original request from AIG Baker for Amendment No. 1 was
for $782,234.44. Staff requests approval of Amendment No. 1 for $318,779.74. This will revise
the maximum cash reimbursement outlined in Exhibit “D” of the original agreement from
$212,025.97 to the new maximum amount of $530,805.71.

FISCAL IMPACT
Roadway Facility Fees will pay the additional cost of $318,779.74 for Master Plan Public
Infrastructure Roadway Improvements.

Attachments
Resolution

Site Map
Agreement
Modified Exhibit “D”
Modified Exhibit “F”
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RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD AUTHORIZING
THE CITY MANAGER TO EXECUTE AMENDMENT NO. 1 TO THE SAND CREEK
SHOPPING CENTER REIMBURSEMENT AND FEE PAYMENT AGREEMENT BETWEEN
THE CITY OF BRENTWOOD AND AIG BAKER REAL ESTATE, L.L.C.

WHEREAS, on May 8, 2001, the City Council approved a Reimbursement and Fee
Payment Agreement with AIG Baker Real Estate, L.L.C. for costs, construction, and fees
associated with Master Plan Public Infrastructure Facility Improvements related to the Sand
Creek Crossing Shopping Center located south of Sand Creek Road, north of San Jose Avenue
and east of the Highway 4 Bypass; and

WHEREAS, on May 24, 2001, the Planning Commission approved Design Review 01-05
to allow for the construction of a 259,902 sq. ft. Regional Shopping Center; and

WHEREAS, this agreement outlined the Master Plan Public Infrastructure Facility
Improvements that needed to be built together with the new shopping center. This infrastructure
included widening the south side of Sand Creek Road from Highland Way to the Bypass to the
ultimate configuration, widening the north side of Sand Creek Road from Highland Way to the
Bypass with one travel lane (the remainder to be completed when future development occurs on
the Andrade property to the north), modifying the existing traffic signal at the intersection of the
State Highway 4 Bypass and Sand Creek Road, installation of a traffic signal at the entrance to
the new shopping center, widening San Jose Avenue from the shopping center to the bypass to
the ultimate configuration, extending the Zone 2 Waterline from the intersection of San Jose
Avenue and Regis Avenue to and through the Sand Creek Shopping Center to Sand Creek
Road to create an integral connection at a pressure reducing station between the Zone 2 and
Zone 1 Water Systems at Sand Creek Road, and off-site sub-regional drainage area
improvements connecting the Sand Creek Road drainage area to the Lower Sand Creek
Detention Basin; and

WHEREAS, all of these public improvements are specified in the Sand Creek Crossing
Center Off-site Improvement Plans that were approved by the City on February 15, 2002 and
outlined in Exhibit “F” (attached); and

WHEREAS, over the last few months staff has extensively reviewed all the actual costs
that AIG Baker submitted to the City; and

WHEREAS, through numerous meetings with AIG Baker and various negotiations
concerning the submitted costs, staff has finalized its reimbursements to AIG Baker after
reviewing submitted costs, invoices, contracts, quantities, etc. for all items of work mentioned
above; and

WHEREAS, staff requests approval of Amendment No. 1 for an additional $318,779.74.
This will revise the maximum cash reimbursement outlined in Exhibit “D” of the original
agreement from $212,025.97 to the new total amount of $530,805.71; and

WHEREAS, a detailed cost breakdown of actual costs versus the estimated costs from
the original agreement is included as a part of this resolution as Exhibit “F” (attached).
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NOW, THEREFORE BE IT RESOLVED that the City Council of the City of Brentwood
does hereby approve the execution of Amendment No. 1 to the Sand Creek Shopping Center
Reimbursement and Fee Payment Agreement between the City of Brentwood and AIG Baker
Real Estate L.L.C.

BE IT FURTHER RESOLVED that Exhibit “D” and Exhibit “F” of the original agreement
are hereby amended by substituting the new Amendments “D” and “F”, attached hereto as a
part of this resolution.

PASSED, APPROVED AND ADOPTED by the City Council of the City of Brentwood at
a regular meeting on the 10" Day of December 2002 by the following vote.

K:\cmullen\Staff Reports\2002\12-10-02\AIG Baker.doc



AlIG Baker

REIMBURSEMENT IMPROVEMENTS
Sand Creek Shopping Center

BRENTWGDD

G A s,
o

PROJECT
LOCATION

7 sand Creek Road
[

Shopping Cent

h

E
g
L
2
s
&

nd Creek

Old 5al




AMENDMENT NO. 1
TO
SAND CREEK CROSSING SHOPPING CENTER AND
FEE PAYMENT AGREEMENT

THIS AMENDMENT NO. 1 is entered into on December 10, 2002 between CITY OF
BRENTWOOD (“City”) and AIG BAKER REAL ESTATE, L.L.C. (“Developer”).

WHEREAS, on May 8, 2001 the City and Developer executed an agreement to
construct, install and complete certain Master Plan Infrastructure Facilities as part of the
Developer’s responsibility related to City’s approval of Sand Creek Crossing Shopping Center;
and

WHEREAS, the City has determined that certain Master Plan Infrastructure Facilities
need to be constructed in order to mitigate impacts from the Sand Creek Crossing Shopping
Center; and

WHEREAS, the City has determined that certain improvements, as per Exhibit “D”,
hereby referenced and made a part of this agreement; and

WHEREAS, the City agrees to pay Developer for the construction of these Master Plan
Infrastructure Facilities from City of Brentwood’s Roadway Facility Fee.

NOW, THEREFORE, IT IS AGREED as follows:

1. Exhibit “D” of the original agreement entitled Cash Reimbursement to Developer
from City Infrastructure Account shall be amended as follows:

A. Add to the cash reimbursement to Developer from City Infrastructure
Account for roads an additional $318,779.74 as per Exhibit “D” (attached).

B. Revise the total Cash Reimbursement to Developer from City Infrastructure
Account from $212,025.07 to $530,805.71 as per Exhibit “D” (attached).

2. Exhibit “F” (attached) of the original agreement has been revised and modified to
incorporate all final construction items, quantities and actual cost cots.
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IN WITNESS WHEREOF, CITY and DEVELOPER have executed this amendment the
day and year first above written.

CITY OF BRENTWOOD AIG BAKER REAL ESTATE, L.L.C.

Brian Swisher, Mayor

ATTEST:

Karen Diaz, CMC, City Clerk

Approved as to form:

Dennis Beougher, City Attorney
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EXHIBIT “D"

A.L.G. BAKER REAL ESTATE, LLC

SAND CREEK CROSSING SHOPPING CENTER {259,522 S.F.)

A B Cc D E F
Paid to City Cash
Accounts Thru | Reimbursement to Bond
Obligation Paid Thru Cash or Sales Tax Developer from Proceeds to
Infrastructure & City Construction by Revenue City Infrastructure City City for NW
Fees Develdper Account Responsibility Quad
Wastewater $ 316,616.84 -0- $ 316,616.84 -0- -0- -0-
Water $ 386,687.78 $ 458,088.75 -0- $ 71,400.97 -0- -0-
Road $ 890,160.46 $ 631,391.75 -0- $ 318,779.74 -0- $ 710,533.00
Comm Facilities $ 64,880.50 -0- $ 64,880.50 -0- -0- -0-
Admin. $ 46,713.96 -0- $ 46,713.96 -0- -0- -0-
* Engineering Plan
Check & Insp. $ 367,316.23 $ 122,437.50 $ 244,878.71 -0- -0- -0-
Entry Traffic Signal -0- $ 140,625.00 $ 140,625.00 $ 140,625.00 -0- -0-
Sand Creek Road
| Right-of-Way X
Building inspection $ 100,000.00 $ 50,000.00 $ 50,000.00 =0- -0- -0-
TOTAL $ 2,172,375.77 $1,402,543.00 $ 863,715.01 $ 530,805.71 Right-of-Way $ 710,533.00

* Does not include $363,000 cash bond needed to guarantee completing of grading.

"IMPROVEMENTS"

1. Zone |l Water Line; The developer will construct a 16" Zone Il Water Line from the end of the Termo/Shea Zone Il improvements east in San Jose Avenue,
north through the shopping center and into Sand Creek Road. This is a fee creditable item and the City will reimburse the developer for any associated
costs in excess of the developer fee obligation. The looping of the 8” water line behind the buildings and the pressure regulation station at the northeast
corner of the site with its connection to the Zone | line is not reimbursable or creditable.

2. Sand Creek Road West of Shopping Center {715'); This is an off-site Master Plan Improvement and the developer will receive fee credits for the

qualifying costs.

3. Sand Creek Road Adjacent to the Site (1103'); This is a Master Plan level improvement but the developer has some financial responsibility through this
reach. The costs will be split between the City and the developer according to the formulas in the Development Fee Program.

4. Sand Creek Road East of Highland Way; The City of Brentwood will construct this improvement at its cost and reimburse itself from the project’s future

sales tax revenue. This road is adjacent to a City Park and is, therefore, the City's responsibility.

5. Northwest Quadrant CIFP Improvements; These are the responsibility of the developer and are payable through the CIFP Bonds or cash. The
developer may choose to increase bonding and pay for other public infrastructure.

6. Project Entry Traffic Signal; The City will reimburse the developer for this improvement once the signal is complete and operational.
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REVISED AND MODIFIED EXHIBIT "F"
SUMMARY COMPARISON BETWEEN FEE AGREEMENT AND AlG BAKER FOR OFF-SITE IMPROVEMENTS

DETAILED PRELIMINARY ENGINEER’S ESTIMATE AlG BAKER’S COST
SUMMARY OF OFF-SITE IMPROVEMENTS WITH GRANITE’S BID TO CITY
Brentwood, California Brentwood, California
PER EXHIBIT F - FEE AGREEMENT 5/8/01 Revised: 11/26/02
GRANITE BID AIG BAKER
ESTIMATED TO CITY VARIANCE
Hem Description Total Cost Total Cost {DEFICIT)

Road lmprovements

1 Sand Creek Road - West to Bypass (715 LF} $ 325,025.58 % 452829048 § 127,803.92
2 Sand Creek Road - AlG Baker Frontage CCWD to East Project Boundary {1103 LF) % 630,818.88 $ 759,519.24 § 128,700.36
4 Traffic Signal @ AlG Baker Main Entrance {Revised 11/15/02 per City Comments) $ 125,000.00 $ 195,831.29 % 70,831.29
Subtotal Road Improvements $ 1,080,844.44 $ 1,408,180.00 $ 327,335.57
Zone Il Water Improvements
5 Zone Il Water Improvements (Revised 11/15/02 per City Comments) $ 407,190.00 $ 398,634.18 $ {B,555.82)
6 HARD COST TOTAL $ 1,488,034.44 $ 1,806,81418 § 318,779.74
ESTIMATED GRANITE BID VARIANCE
Total Cost Total Caost (DEFICIT)
7 TOTAL OFF-SITE IMPROVEMENT COST $ 1,488,034.44 $ 1,806,814.18 § 318,779.74
8 REVISED HARD COSTS ABOVE FEE AGREEMENT PER 11/21/02 CITY COMMENTS (Variance line 7 above) $ 318,779.74
9 DEVELOPER ZONE It REIMBURSEMENT FROM FEE AGREEMENT EXHIBITD $ 71,400.97
10 DEVELOPER SIGNAL REIMBURSEMENT FROM FEE AGREEMENT EXHIBITD $ 140,625.00
11 11/21/02 TOTAL AIG BAKER REIMBURSEMENT PER CITY COMMENTS $ 530,805.71
[ 12 REVISED TOTAL AlG BAKER REIMBURSEMENT REQUEST (ltem 11) $  530,805.71 |
Note
1 General Contractors Overhead and General Conditions {Percentage Applied to Subcontractor Unit Costs) 8.20%
MNotes
1 General Contractors Overhead and General Conditions were based on contract provisions and actual costs.
2 Traffic Control Line ltem was omitted as a percentage of cost. Exact costs, where know, were substituted for estimated percentage.
3 Engineering Design & Plan Check Line fem was omitted. AlG Baker costs exceeded Agreement estimates.
4 Financing Line Hem was omitted from tabulation since AlG Baker financed improvements.
5 Permitting Line Item was omitted as part of cost.
6 Removed San Jose from Equations since it was not relevant to reimbursements. New Signal & Zone || New Sand Creek
7 Total Cost of ltems Described as "New" AlG Baker costs are equal to; $ 432,128.55 $ 10402375 % 328,104.80

Summary of Off-Site 60F 8 12/3/2002 8.:56 AM



Impmowvameanla Waal ko Bypass

DETAILED PRELMINARY ENGINEER'S ESTIMATE

REVISED AND MODIFIED EXHIBIT *F*
COST COMPARISON BETWEEN FEE AGREEMENT AND AIG BAKER FOR IMPROVEMENTS WEST TO BYFASS

Sand Cresk Road - West to Bypass {716 LF)
Brentwood, Calffornila
PER EXHIBIT F - FEE AGREEMENT 541

Fee Agreement Estimated Cost for Improvements West o Bypass $ 325,025.56

1 Fighl of Way from Andrade 1a be acquirsd by City of Brenbwood.

2 Sewer from Seenc (Wes! of Bypass) i not included.,

Jwm Duscription Guantity  Unit Price Amaunt
Grading
1 Clearing and Grubking (715 x53.5' (awy.)) /43,560 0B8 AC § 500000 § 4,400.00
2 Extavation (715" x 26" {avg.)x 3} 230000 Y § 500 § 11,500.00
3 Finigh Grading (715" x 53.5° (avg.)) 3830000 S5F % 025 § 8,575.00
Subtatel 5 25,475.00
4 3" Aspheh Concrele 53400 5F % 000 % 4,806 &0
5 5" Asphalt Concrales (Bypase to beginning of lft lum pockel) 1535000 SF § 15 § 23,0250
4 22° Aggregais Base 2066400 SF § FL ] 54,83216
7 Paveman! Sasiant (Fog) 2060400 SF 8 005 § 1,034 70
B Subgrade Fabric 2068400 SF  § 015 & 3.104.10
B Curb & Gutler 25000 LF % 3200 § 3,000.00
10 Type “B* Madlan Gurt {ST-23 including 4*AB cushion 7500 LF % 1200 § B 580.00
11 Curk & Median Subaurisce Craina (5T-24} BBSO0 LF % BO0 § 172000
12 Handicap Remp {CalTrans Standard Cane E) 100 EA § 100000 % 1,000.00
13 Signy 500 EA ¥ 15000 $ 750.00
14 Temp Siriping 53000 LF % o0 § 530.00
15 Thermoplastic Pevemnant Siriping 200000 LF % 200 § 4,000.00
16 2" x & Redwood Header 53000 LF % and § 4,240.00
17 Earth Ditch 53000 1F % 500§ 255000
18 Type "B" Curt Removal 7500 LF § 500 § ATS00
19 Concrele Slab Cver CCWD Fipe O CY § 25000 ¥ 17, 500.00
Mew  Granite Charges For Bypass Delays - City will spiit cost wf AIGB - -
New  5* Sidewalk 3 -
New  2° AC Owarlay 5 -
Mew  Coniirollar Cabinal ] -
Sublotal [ 130 950.55
20 18" ACP Clasa il 14000 LF  § 4500 § B,300.00
21 Typa & Iniat 00 EA § 220000 § 8,600 .00
New  Slsaves lor Bypass ] -
Subiztal 3 12,900.00
lom Description Guantity  Unht Price Armount
ELECTRICAL
22 Remova & Salvage Electrollers 300 EA 5 100000 § 3,000.00
23 Nww Dauble Anm Electroben 300 EA 8 350000 § 10, 500,00
24 lntarcohnect Fibar Optic 4 Streal Light Conduit TI0HK LF  § 2000 § 14, 20:0.00
25 Tratfic Signal Modification & Bypasa 100 L8 5§ BOMKKDD § 80000
New Pull Cable kor Cal-Trane Signel Fepull 5 .
Subrtotal $ 107, 700.00
Hiscellansous
28 Lendecape & Imigation for Median (15 x 675} 1000000 SF  § asd § 38,000.00
27 2° Imigation Services {Meadian & Parovay South) 200 EA § 200000 % 4,000.00
New Maew Slampad Concrels Band and Associaled cosls 5 -
Subiotal [ 42,000.00
Estimated
Total

ANG BAKER'S QOST WITH GRANITE'S BID TO CITY
Send Cresk Rowd - West to Bypess (715 LF)
Brentwood, California
Revised: 1172102

QARANITE YARIANCE

e Quan Uni * CITY PRICE Amount SDEFIC!“
1 126 AC T 288730 % 3612.50 3 78720
2 4, 20000 CY 3 1623 ¥ H,168.00 3 {58,688.00)
3 B5056500 SF - g2z § 11,813,040 2,308 50)
3 83,692.70 [] {50,217.70)
4 231B7.00 SF ] 1az § 30.607.77 -1 {25,798 37)
5 - &F . 227 § - 4 23,025.00
8 2398700 SF b 203 § 47 18807 5 7,466 .09
7 239700 SF A 005 % 1,254 42 5 218.78)
& 23918700 BF A 028 5 B.7R0.52 5 {5.876.82)
o B1.00 LF S % 1353 % 825.03 5 217458
10 7500 LF 5% 1183 % 831652 % 263 .48
11 F165.00 LF 3% 1353 % 9.470.28 $ {1,950.38)
12 - EA * 5 24800 § - 5 1, 00000
13 15.00 EA 35 24345 § 3,885.20 3 {3,145.20)
14 1.639.00 LF 25 151 § 2.481.24 5 {1,851.24)
15 B41.00 LF B8 16z § 1,564 54 5 2,835.08
i6 TOED0 LF *§ 541 § 3.619.48 3 A20.54
17 Fis.00 LF ‘8§ 216 § 1.547 26 L4 1,102.74
18 - LF | 27§ . -3 AT5.00
15 21.00 CY 5% 24345 § 511245 -3 12,267,558
[ 050 LS 5 § 2705000 § 1352500 | e ] (12,525,000
Harw 44000 SF 5% 564 § 257083 5 (2,570.83)
e 1,800.00 SF H aes $ 6,621.84 s {0,621,84)
o 1,020.00 SF 5% 703 $ 7.173.68 5 7,173.68)
$ 15473298 [] (17.702.42)
20 14000 LF 5% 3673 § 5,150.32 4 1,146.88
21 3.00 EA &% a0 § 0,341.99 5 (2,741.59)
Naw: 100 LS 4 5 2967884 3 28,620.84 5 28,828 .64
$ €3,120.05 ] (30,220.05)

VYARIANCE

hem __Quantity Unlt Prica Amaunt ‘DEFIG!”
= 3.00 EA 8§ 102700 § 3.082.70 $ (84.70)
23 400 EA 3§ 288TM § 11,465.20 3 {284.20)
24 715.00 LF - 303 5 21,661.84 5 {7,481.84)
25 100 LS 5 § 7290408 § 72,904 08 3 T.oehm
New 1.00 LS 5 % 1041910 % 10,418.10 s (10,410.10}
§ 11853772 s (11,837.72)
26 527000 SF 5% 386 § 19,273.23 Ri § 18,728.77
27 200 EA 5§ 107485 % 3,540.30 3 5070
Haw 1.00 LS 5 § 2552200 % 28,522 40 3 (28.522.840)
3 F1.745.14 3 {%.745.14)

Actuml VARIANCE

Total DEFIC!

AlGB Cost w/ Granle Price to City § 452,829.48 $ {127,803.52)

Molga
1 * Danoles uss ol Granlte Bid Number ko City
2 ** Danctaa comblned LF cosl of Granite Bid Number fo City
3 " Denoles RAO Contracl Frice

4 Yuriance batwean AIG and Granite = 5

5811234

5 5= Subconiracier other than Granite
@ Due to Permit Delays and changes in this area AIG Baker had ramobilizalien chargss.
7 "New" llems are flerms nol i the Fee Agreement,
& Changsa in Scopa:

A
8.
G
D.

Incraanad langth of lum lanes.

Increasad paving and excavation dus to increasad lum lanes.
Incraasnd aignage and sirping dus 1o Increased 1M (ares.
Incraasad Langih of LIkl Slaaving.

B GContract UnH Coats ama highar Ihan Agraamanl,

Rervined par City requesl 11115/02

FRewined based on contimation of SF and Lumg Sum Prcihg 11/21/02

1232002 B.56 AN



DETAILED PRELIMINARY ENGINEER'S ESTIMATE

REVISED AND MODIFIED EXHIBIT “F*
COST COMPARISON BETWEEN FEE AGREEMENT AMD AIG BAKER FOR SAND CREEK FRONTAGE IMPROVEMENTS

Sand Croek Road - AlG Baker Frontage
CCWD to Enst Project Boundary (1103 LF)

AlG BAKER'S COST WITH GRANITE'S BID TO CITY
Sand Creek Road - AlG Baker Frontage
CCWO to East Project Boundary (1103 LF)

Brantwood, Callfornla Brentwood, Californla
PER EXHIBIT F - FEE AGREEMENT 5/8/01 Revised: 1172602
GRANITE VARIANCE
Itam Description Ql.l_antl‘ty Unh Price Amouni ftem _ Quantity Unit * CITY PRICE Amount {DEFICIT}
Grading .
1 Clearing and Grubbing {(47°{avg) x 1103")N + {11.3{avg} x 8205 141 AC  § 500000 % 7.031.68 1 140 AC $ 2B67I0 $ 4H4.22 3 3,017.46
2 Excavation {1103 x 28.2 (avgiN +{820' x 87)5 »x 37} 419000 CY § 500 § 20,950.00 2 530000 CY % 1823 % 102,249.00 $ (61,209.00)
3 Finish Grading {47 (avg) x 1103)N + (11.3'{avg) x 8205} 61,280.00 SF § 025 § 15,315.00 3 6128000 SF ‘8 024 § 14,587.09 $ 7270
Subtoal $ 44,296.68 $ 120,850.31 H {77.553.64)
4 3" Asphalt Concrete 25,550.00 SF & 050 % 22.9585.00 4 3166300 SF b ] 132 § 41,795.43 5 (18,801.40)
5 5" Asphalt Concrete (10° New Pavement (South)+ Left Tum Pock  12,130.00 BF % 1.50 ¢ 18,185.0¢ 5 18.200.00 SF M ] 220 % 39,976.57 § (21,780.57}
6 22" Aggregate Base 3768000 SF ¢ 264 § £9,475.20 6 49,8563.00 SF *§ 203 8 101,429.32 - (1,954.12)
7 Pavemeani Sealant (Fog} 37.880.00 SF % 005 § 1,884.00 7 49,B63.00 SF *E 005 § 2.897.59 § (813.59)
8§ Subgrade Fabric 3768000 SF % n1s § 5,652.00 8 40B6300 SF M ] 02 % 18,883.12 € (13,231.12)
9 Type "B" Median Curb (ST-23 including 4"AB cushion 106500 LF § 12.00 § 12,780.00 9 1,105.00 LF S $ 11.63 § 12,852.81 $ {72.8%)
10 Curb & Median Subsurace Drains (ST-24) 191500 LF & 8.00 %5 15,320.00 10 208500 LF - 1217 & 25,375.66 -1 {10,039.66)
11 Curb & Gutter 850,00 LF & 1200 § 10,200.00 " 980.00 LF S s 1353 % 13,254 50 $ {3.054.500
12 Curb & Gutter Removal (including median curb) 99000 LF § 500 § 4,950.00 12 980,00 LF * 8 27M $ 287785 § 227205
13 Handicap Ramp 600 EA § B0ODC S 4.800.00 13 B.0O0 EA &8s 81150 § 6,492.00 $ {1,692.00)
14 5" Sidewalk 387500 5F & 300 § 11,625.00 14 508000 SF 3 584 % 20,564.57 $ {17,938.57)
15 Temp Striping 1,018.00 LF  § 100 & 1,018.00 15 1018.00 LF 5% 151 % 1,542.07 $ {524.07)
16 Signs 400 EA & 15000 $ 50000 16 26.00 EA 5% 23804 % 5,951.00 5 {5,351.00)
17 Survey Monuments 100 EA § 30000 & 300.00 17 100 EA 5% 40575 % 405.75 H {105.75)
18 Tharmoplastic Pavement Striping 181000 LF & 200 $ 3,820.00 18 2,466.00 LF S% 162 § 4,002 32 5 {182.32)
19 2" x B" Redwood Header 1,01800 LF  § 800 $ 8,144.00 19  1,0N18.00 LF - 541 % 5,507.368 - 2 636.62
20 Earth Ditch 1.M8.00 LF € 500 % 5,080.00 20  1,103.0¢ LF *$ 216 § 2,385.89 5 27031
21 Remuve Striping South Side 101800 LF § 200 % 2,036.0¢ 21 1,018.00 LF 58 162 % 1.652.21 5 383.79
Naw Conc. Bus Tum Cut s - New 2,000.00 SF 58 741 & 14,823.40 - (14,823.40}
New Survey Locations 5 - New 100 LS S §17.257.90 § 17,257.90 H (17.257.50)
Subtotal $ 228,884.20 5 345,532.43 $ (119,648.23)
22 18* RCP Class lll 16500 LF  $ 4500 § 22 254.00 LF - 3B7e § 934415 $ {1.8919.15)
23 Type A Inbed 600 EA $ 220000 5 23 6.00 EA S § 311400 $ 1868358 5 {5,483.98)
24 Convert Catch Basin to Manhole 300 EA § 150000 % 24 3.00 EA S ¢ 227220 § 6,816.60 ) {2,316.60)
Subtotal - AlG Baker Caltulation Per City of Brentwood 11/22/02 s 34,844.73
$tgrm Drain Sand Creek figad to Detentlon Basln
25 60" RCP 45000 LF 8§ 150.00 § 67,500.00 25 473.00 LF g8 8089 5 42,990.02 24,509.95
26 Junction Structura 100 EA % 10,000.00 & 10,000.00 28 200 EA 3 % 800680 % 16,013.60 {6,013.60)
27 Qutfall to Basin 100 EA  § 1000000 § 10,000.00 27 1.00 EA 5 § 3408300 § 34,083.00 {24,083.00)
2B Plug Existing 48" Pipe 100 LS § 1,000.00 $ 1,000.00 28 100 LS 88 5S40 5 541.00 459.00
29 48" RCP 2000 LF § 12000 § 2,400.00 29 10.00 LF 5% 8656 § 865.60 1,534.40
30 Manhole on 60" 100 EA § 500000 % 5,000.00 0 100 EA 5% 270500 % 2,705.00 2268500
New B84 RCP $ - New 39400 LF 5% 15040 § 86,336.41 (89,336.41})
New Manhole on 84" -3 - New 400 EA 5% 270500 % 10,820.00 {10,820.00}
Naw Plug Exisling 84" Pipe $ - New 1.00 LS S5 108200 % 1,082.00 (1,082.00)
Mew Channel Excavation & Grading - - New 100 LS S § 2760812 § 27 658.12 (27,688.12)
New Pipe Extension ai Outfall 1 - New 100 LS S % 952160 ¢ §,521.60 (9.521.60}
New Hydrosaed & Fancing 5 New 100 LS S § 1647245 § 18,473.45 {16,473.45)
New Survey for Ling Change § - Mew 1.00 LS S % 20382 § 3,038,268 {3,038, 26}
Subtatal - Aemoved from AlG Baker Total Calculation Per City of Brentwood $ 121,025.00 $ 255,168.06 {134,143.06)
20F 8

Sand Creek Frontage Imgrovement

12792002 8:56 AM



REVISED AND MODIFIED EXHIBIT "F*

COST COMPARISON BETWEEN FEE AGREEMENT AND AlG BAKER FOR SAND CREEK FRONTAGE IMPROVEMENTS

VARIANCE
Iem Dew@n Quanthy Unﬁ Price kmmint Itam  GQuaniity  Unit Price Amouni (DE’FICIT)
Sewer Improvements
31 Manhole 100 EA $ 250000 % 2,500.00 3 300 EA S§ 270500 % 8,115.00 $ (3.813.00)
32 8" Sanitary Sewer Pipe 550.00 LF & 3500 § 19,600.00 R 144.00 LF 58 705§ 3,895.20 § 15,704.80
New 107 Sanitary Sewer Fipe 5 - New 486 .00 LF S % 3030 § 14,117.94 § (14,117.94)
New Survey for Line Change 5 - New 1,00 LS S § 203828 § 3,038.26 £ (3,038.26)
33 Manhole 200 EA' § 250000 % 5,000.00 33 - EA S $ 270500 % - $ 5,000,00
34 8" Sanitary Sewer Pipe 29500 LF % WOG § 10,325.00 34 100.00 LF 13- 3 2184 & 2,164.00 $ 8,181.00
MNew Survey for Line Change § - New 1.00 LS S $ 140680 3 1,406 60 -3 {1,406.60)
Subtatal $ 37,425.00 $ 32,736.99 $ 4,888.01
Waier improvements - Zone 1
35 Fire Hydrant 200 EA § 350000 % 7.000.00 35 400 EA 5% 486500 § 19,476.00 $ (12,476.00)
36 2" higation Services (Parkway South) 200 EA § 200000 § 4,000.00 35 2.00 EA 5 % 595100 § 11,202.00 $ {7,902.00)
37 Irrgation Sleeves 30000 LF % 300 % 900.00 ar - LF 5% 271 5 - 5 80000
38 Relocate Fire Hydram 100 LS § 200000 § 2,000.00 K] 100 LS SS§ 97300 % 9,738.00 § {7.738.00)
Maw 12" Water LIne in Placa of 8" $ - Naw 8000 LF 5% 1298 % 77004 5 {779.04)
Subtotal s 13,800.00 H 41,B85.04 H (27,895.04)
ELECTRICAL
39 Remove & Salvage Electrollers 600 EA $ 100000 § £,000,00 2} 6.00 EA 5% 102780 § 6,167.40 3 (167.40)
40 Mew Double A Elsctroliers 600 EA § 350000 § 21,000.00 40 800 EA S5 265050 § 15,905 40 - 5,094.60
40 Fibear Optic, Signal Interconnact & Street Light 101800 LF & 2000 § 20,360.00 40 101800 LF S8 3030 % 30,841.32 § (10,481.33)
Subtotal $  47,360.00 3 52,074.13 s {5,554.13)
Miscellpneous
4 Landscape & Imigation 1or Madian 1120000 5F § asn § 42,550.00 41 502000 SF s$ 3.66 % 18,358.94 §R $ 24,201.06
42 Landscaps & imigation tor Paroway (25" x 1410} 2526000 SF § s & 96,3568.00 42 15,480.00 SF S S§ 366 % 7124148 “Ri: $ 25126.52
New Stamped Concrete Nosing - - New 1.00 LS & $16,89502 § 18,885.02 $ {16,895.02)
Wew Hydroseed Ditch In Sand Creek Frontage and Bypass H - New - LS § % 567465 § - R2 % -
Wew Satellite Landscape Radio Control $ - Nerw - s 5% 213030 § - ] -
MNew Trafflc Barriers $ - New 100 LS S § 2125017 § 21,250.17 ] (21,250.17)
Subiotal $ 138,928.00 L 127,745.861 $ 11,182.39
Egtimaled Actual VARIANCE
Total Total (D_E__FICIT}
Fee Agreement Estimated Cost for AIG Baker Frontage $ 630,818.88 AIGB Cost w/ Granlte Price to City $  759,519.24 $ (128,700.36)

Notes

1 Right of Way from Andrade to be acquired by City of Brentwood.
2 Right of Way for Storm Drain from Lea/Castello to be acquired by City of Brentwood.

3 Sewer for Seens (West of Bypass) is nof Included.

4 No cost includad for addifional excavation at the Existing Sand Creek detention Basin.

Sand Creek Frontage Improvement

This number was oniginally missed in the Fee Agreement Caleulation

30F8

Hoteg
1 * Denotes use of Granite Bid Number to City
2 ** Denotes combined LF cost of Granite Bid Number to City
3 *** Denctes R&C Contract Prica
4 Vari berty AIG and Granit $
5 5= Subcontracior othar than Granite
8 "New" itams arg items not in the Fea Agreement,
7 Changas in Scope:
. Added double left tum lane and extended laft tum lane.
. Increased paving and excavation due to increased tum lanes.
. Increasad signage and striping due 1¢ incr d tum lanss.
. Increased Flood Conrol pipe 1o 847 to accommodate Line "A"
. Increased Flood Control grading for City socoer fields,
. Increased Zona | Pipa siza bahind Anchors.
8 Unit Costs are higher than Agreament.
Revised per City request 11/15/02 - Deleted from Cafeculation
Confirmed Priging 11/21/02

118,186.65

MmO D>

Pending additonal cost for Novembar pstimated for 1/2 month 11/21/02
Revised based on confirmation of 5F and Lump Sum Priging 11/21/02
Revised based on City Response 11/22/02

12/372002 8:56 AM



REVISED AND MODIFIED EXHIBIT "F*
COST COMPARISON BETWEEN FEE AGREEMENT AND AIG BAKER FOR TRAFFIC SIGNAL

DETAILED PRELIMINARY ENGINEER’S ESTIMATE AlG BAKER'S ACTUAL COST
Traffic Signal @ AIG Baker Main Entrance Traffic Signal @ AIG Baker Main Entrance
Brentwood, California Brentwood, Californla
PER EXHIBIT F - FEE AGREEMENT 5/8/01 Revised: 11/21/02
AlG BAKER VARIANCE
Item Description Quantity Unit Price Amount ftem Quantity Unit Price Amount (DEFICIT)
Traffic Signal '

1 Traffic Signal @ AIG Baker Main Entrance 1.00 LS $125000.00 % 125,000.00 1 1.00 LS $168,539.00 § 168,539.00 3 {43,539.00)
R&O GC Cost For Traffic Signal 3 - 1.00 LS § 13,82020 % 13,820.20 $ {13,820.20)
New Additional Traffic Signal Changes $ - New 100 LS §$ 1245110 & 12,451.10 $ {12,451.10)
New R&O GC Cost For Additional Traffic Signal Changes $ - New 100 LS $ 1,02099 § 1,020.99 3 {1,020.99)
Subtotal Construction Costs $ 125,000.00 $ 195,831.29 $ (70,831.29)

Estimated Actual VARIANCE

Total Total (DEFICIT}
Fee Agreement Estimated Cost for Traffic Signal $ 125,000.00 AlG Baker Actual Cost § 195,831.29 $ (70,831.29)

Notes
1 "New" items are iterns not in the Agreement.
2 Changes in Scope:
A, Increased length of turn lanes added detector loops.
B. Increased paving added mast ammn length.

Traffic Signal 50F8

12/3/2002 8:56 AM



REVISED AND MODIFIED EXHIBIT "F"
COST COMPARISON BETWEEN FEE AGREEMENT AND AlG BAKER FOR ZONE Il WATER IMPROVEMENTS

DETAILED PRELIMINARY ENGINEER'S ESTIMATE AlG BAKER'S ACTUAL COST
ZONE | WATER ZONE | WATER
Brentwood, Californin Brentwood, Californla
PER EXHIBIT F - FEE AGREEMENT 5/8/101 Revizgad: 11/21/02
AlG BAKER VARIANCE
tem Description Quantity Unit Price Amount tem Quantity Unkt Price Amount (DEFICIT)
nd Cr - 1
% Fire Hydrant Stub {North) 1.00 EA. & 150000 § 1,500.00 1 1.00 EA. & 270500 § 2,705.00 3 {1,205.00)
2 Cathodic Protection @ CCWD (Part of CO# 9) 200 LS & 500000 $ 10,000.00 2 100 LS § 405750 $ 4,057.50 $ 5,842.50
3 2" Irrigation Services (Parkway North) 100 EA. § 200000 § 2,000.00 3 1.00 EA. $ 162300 § 1,623.00 $ 377.00
4 16" Zone |i Water Line B22.00 LF & 8000 § B5,760.00 4 - LF % 9630 § - $ 65,780.00
5 18" Zone |l Watar Line in Existing 30" Sleeve Under Bypass 5000 LF % 17500 § 8,750.00 5 0000 LF  § 2073 8§ 2073112 % {11,981.12)
& B0 Steel Casing al CCWD for 16" Zone |l watarling 8500 LF % 20000 § 17,000.00 8 - LF § 183.94 5 - $ 17,000.00
7 Water Sampling Station 100 LS § 75000 § 750.00 7 - LS $ 324600 § - £ ¥50.00
Subtotal H 105,760.00 $ 29,116.62 H 76,643.38
Sand Creek Road - AlG Bake Bounday LF
B Fire Hydrant Stub {(North) 200 EA. § 150000 % 3,000.00 ] 500 EA. $ 270500 % 13,525.00 3 (10,525.00}
9 2" Imigation Services (Parkway Morth} (Parl of CO# 39, COR ¢ 100 EA. § 200000 § 2,000.00 2] 100 EA. § 1153878 % 11,538.78 $ {9,538.78)
10 18" Zone |l Water Pipe 139000 LF & 8000 § 111,200.00 10 6000 LF § T466 % 4,475.48 $ 106,720.52
11 12" Zone Il Water Pipe 10000 LF & BO.OG § 6,000.00 11 6000 LF % 4328 % 2.598.80 $ 3403.20
New Conflicts with 12* Water & Storm (Change Crder #15) $ - New 100 LS % 695674 % 6.956.74 $ (6,958.74)
Wew PRY 12* Vault Water (CO #16) - Split Cost with City per 11/20/02 Cont. Call $ - New 050 LS % 3478133 § 17 380.67 $ {17,390.87)
New Trench Cap f Sleeve Patching (Part of CO# 9) $ - Mew 9000 LF 0§ 8492 § 5,842.80 $ {5,842 80)
New Hot Taps {Part of CO #40, COR #106) $ - Mew 100 LS $ 695516 § 6,965.186 5 {8,965.16)
New Meater Pedestals {Par of CO #40, COR #123) $ - New 200 EA  § 361743 § 7,234.99 ] (7,234.99)
Subtatal $ 122,200.00 H 76,530.42 H 45,860.58
n A - Fr nd Tranglt
12 16" Zone il Water Pipe (from end of road improvements to 12
entrance) (Part of CO #8) - ModHled Unit Cost By Chy 56600 LF 0§ 80.00 % 44,480.00 163000 LF § 7468 % 121,692.54 $ (77,212 54}
13 30" Staal Casing at COWD for 18" Zone 1l {Part of CO# 9) 8500 LF  $ 20000 § 17,000.00 13 9000 LF § 183.04 § 16,554.60 3 44540
14 Whater Sampling Station 100 L5 & 75000 % 750.00 14 - LS § 324500 $ - 5 750.00
15 Cathodic Protection @ CCWD {Part of CO #9) 100 LS $ 500000 § 5,000.00 15 i00 LS 5 405750 $ 4,057.50 $ 942 50
New Blow-off (Part of Change Order #9) $ - MNew 200 EA § 184760 $ 3.895.20 $ {3,895.20)
New Concrate Cap Slurry Over Zone | Waleding (Part of CO# 9) $ - MNew 47000 LF  $ 4328 % 20,341.60 3 {20,341 80)
New Hot Taps {Part of CO #40, COR #1058} See Ahove $ - New 100 LS § 696516 § 6,965.16 $ (6,965.16)
Mew Pressure Reducing Vatlve Change {CO# 5 $ - New 100 LS § 185014 § 1,850.14 % {1,850.14)
New Backfill for Zona H Water Import (CO # 21) - Rejected By City $ - New - LS § 1884601 § - $ -
Subtotal $ 67,230.00 H 175,356.74 $ (108,12&.74)
Zone Il Water Main - AIG Baker Sh I n
16 16" Zone || Watar Main 140000 LF & BO.OO 8§ 112,000.00 16 140000 LF 3§ 7466 % 104,521.20 $ 747880
New 18" Storm & 16" Waltar Line {CO # 30) - City will Split w/AIGE $ - New 050 LS $ 1490487 § T.452.44 % {7 452,44}
MNaw Corflict with Stormdrain (SO #13} $ - New 1.00 LS § 5836.76 § 5,606.76 $ {5 658.76}
Subtotal $ 112,000.00 $ 117,630.40 $ (5.630.40)
Estimated Actual VARIANCE
Total Total DEFICI
Fee Agreement Estimated Cost for Zone |l Water Improvements $ 407,190.00 AlIG Baker Accepted Cost $ 398,634.18 $  8,565.82

1 AlG Baker responsible for $376,750.97 in Capital iImprovement Fees Based on 5F of 252,853
2 Method of Meating Obligation is building al least $376,750.97 of Zonhe || Capital Improvements.
3 "New" lems are items not in the Fee Agreement.

Revisad par City request 1145/02

Split with City Per 11/21/02 Conf Call

Zone |l Watsr 40F 8 12/372002 B:56 AM



CITY COUNCIL AGENDA ITEM NO. 07

Meeting Date: December 10, 2002

Subject/Title: Approve resolution authorizing the City of Brentwood to accept monies from the
Department of California Highway Patrol for the Highway 4 Safety Corridor
Grant

Submitted by: James Martinez, Lieutenant

Approved by: John Stevenson, City Manager

RECOMMENDATION

Approve Resolution authorizing the City of Brentwood to accept $15,000 from the Department of
California Highway Patrol, Highway 4 Safety Corridor Grant, in order to fund overtime for
frontline law enforcement to reduce collisions on Highway 4 in Contra Costa County.

PREVIOUS ACTION
None.
BACKGROUND

In 1992, the California Highway Patrol began receiving grant funding to conduct corridor safety
projects. The basic idea of a corridor project is to look at a high collision roadway, rather than
just a high collision location, and identify and implement strategies that will affect safety on the
entire corridor. To accomplish this for the Highway 4 project, a task force has been established
by the California Highway Patrol to identify and address ways to reduce collisions on Highway 4
in Contra Costa County.

The Brentwood Police Department will be a participating member of the Highway 4 Safety
Corridor Task Force and will be focusing on reducing collisions occurring on Highway 4 in the
City of Brentwood. Grant funds totaling $15,000 will be provided to the City of Brentwood from
the Department of California Highway Patrol to pay overtime for frontline law enforcement on
the Highway 4 safety corridor that traverses through the City of Brentwood.

C:\Documents and Settings\kbrown\Desktop\Safety Corridor SR-Reso.doc



RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD
AUTHORIZING THE ACCEPTANCE OF $15,000 FROM THE STATE CALIFORNIA
HIGHWAY PATROL AND TO PARTICIPATE IN A MULTI-AGENCY TRAFFIC
SAFETY/ENFORCEMENT GRANT.

WHEREAS, the California Highway Patrol has received grant funds for the creation of a
multi-agency Highway 4 Safety Task Force; and

WHEREAS, portions of Highway 4 in Contra Costa County have been identified as the
corridor for which a Safety Action Plan is to be developed; and

WHEREAS, the grant allows funds for law enforcement; and

WHEREAS, the law enforcement is an important element in improving traffic safety on
the corridor;

NOW, THEREFORE BE IT RESOLVED that the City Council of the City of Brentwood
authorizes participation in, and acceptance and expenditure of the aforementioned grant, and
further authorizes Lieutenant James Martinez to sign the participation agreement.

PASSED AND ADOPTED by the City Council of the City of Brentwood at a regular
meeting held on the December 10, 2002, by the following vote:

AYES:
NOES:
ABSENT:
Brian Swisher
Mayor
ATTTEST:

Karen Diaz, CMC
City Clerk

C:\Documents and Settings\kbrown\Desktop\Safety Corridor SR-Reso.doc






2. Install all underground utilities and storm drains and place rock at site and on roads.

3. Backfill base rock at new metal building and service entrances; place asphalt on site
and install sighage and striping.

Staff held the pre-bid site inspection on November 26, 2002 and the bid opening on December
3, 2002. Due to the time frames in place for distribution of the Council packet the low bidder
and low bid amount could not be included in this staff report. Staff will be presenting to Council
in the meeting of December 10, 2002 the list of low bidders and a resolution requesting the
award of contract to the lowest responsible bidder.

FISCAL IMPACT

The estimate for the Civil Engineering associated with this phase of the Corporation Yard
relocation is approximately $350,000. These funds will be charged to Capital Improvement
Project # 336-3030.

Attachments:
e Resolution
e Agreement



RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BRENTWOOD
AWARDING THE CIVIL ENGINEERING WORK TO , FOR
THE CORPORATION YARD RELOCATION, GRANTING THE CITY MANAGER
AUTHORITY TO EXECUTE THE AGREEMENT IN THE AMOUNT OF

, AND CHANGE ORDERS UP TO 10% OF THE CONTRACT

AMOUNT.

WHEREAS, the current site must be vacated by May 1, 2003 to allow development by
Christian Church Homes; and

WHEREAS, Council has previously awarded contracts to an architect, engineering firm
and a construction manager to assist in the relocation of the facilities from 161 Sycamore
Avenue to the interim site adjacent to the future Sunset Industrial Park located on Sunset Road
APN #018230030; and

WHEREAS, the Planning Commission approved the conceptual drawings on October
29, 2002 and issued a conditional use permit for the site; and

WHEREAS, Civil Engineering work is now needed for the relocation process to continue;

and
WHEREAS, the bid opening for said project was held on December 3, 2002 and
was determined to have provided the lowest responsible base bid
of $ which is the basis for awarding the contract.
NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Brentwood,
that the City shall award the contract to in the amount of
$

BE IT FURTHER RESOLVED that the City Manager is granted the authority to execute
the agreement and change orders up to 10% of the contract amount.

PASSED, APPROVED AND ADOPTED by the City Council of the City of Brentwood at
a regular meeting on the 10" day of December 2002 by the following vote:



AGREEMENT

This Agreement made and entered into this day of 2002, between the City of
Brentwood, Contra Costa County, California herein called "City" and __ ,
a California corporation, a partnership or an individual [circle one] located at ,
herein called "Contractor”.

Contractor and City agree as follows:

ARTICLE 1 - THE PROJECT. Contractor agrees to obtain all necessary permits and licenses as are
required by law, fumish all labor and materiais, inciuding required tools, implements, and appliances
and to perform all the work in a good and workmanlike manner, free from any and all liens and claims
of mechanics, materialsmen, subcontractors, artisans, machinists, teamsters, and laborers required
in the bid proposal, all in strict comnpliance with the plans, drawings, and other Contract Documents,
required for the Project:

Brentwood Corporation Yard Project
Description:
Bid Package #

City of Brentwood, Califomia

Unless otherwise specifically noted, the Contractor shall provide and pay for all labor, materials,
equipment, transportation, and other facilities and services necessary for the proper execution and
completion of the Project. The Contractor shall at all times enforce strict discipline and good order
among Contractor's employees and it's subcontractors and shall not employ on the Project any unfit
person or anyone not skilled in the task assigned. :

ARTICLE 2 - THE AGREEMENT. The Contractor and the City agree that the Contract Documents
are composed of all those documents described in paragraph 2.1 of the General Conditions. The
specifications and drawings are intended to cooperate, so that any work exhibited in the drawings and
not mentioned in the specifications, or vice versa, is to be executed the same as if both mentioned in
the specifications and set forth in the drawings to the true intent and meaning of the said drawings
and specifications, when taken together. But no part of said specifications that is in conflict with any
portion of this Agreement shall be considered as part of this Agreement.

ARTICLE 3 - CONTRACTOR'S LICENSE. Contractor shéll have, and maintain in good standing,
the appropriate Class contractors’ license during the entire term of this Project.

ARTICLE 4 - COMPLETION DATE / NOTICE TO PROCEED. Contractor agrees that all work
required to be performed by the Contract Documents shall be completed per the proposed
construction scheduie. The Contract duration includes seven (7) calendar days of Owner float to be
included in the construction schedule for coordination purposes. The Contractor shall coordinate with
the Construction Manager and other contractors to prepare the scheduie and perform the work.
Contractor acknowiedges that it shall be liable for liquidated damages if the Project is not timely
completed. ' :

If the Notice to Proceed is issued more than ten (10) but less than ninety (20) days after the Notice of
Award, Coniractor's sole remedy shall be an extension to the Completion Date, measured by the
number of days beyond ten (10) it tock to issue the Notice to Proceed. In such instances, Contractor
shall not be entitled to any monetary damages or other compensation for lost profit or overhead or for
increased cost of performance.

City of Brentwood
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The term "day” as used in the Contract Documents shall mean caiendar day.

Extensions of the Performance Period shall be determined by reference to the General Conditions.
Rain in excess of one-tenth of an inch (1/10”) in one (1) day, or temperature which does not exceed
32° F shail be considered adverse weather. The following chart shows the normal number of adverse
weather days.

Jan Feb | March | April May | June July Alg Sep Oct Nov Dec
10 8 - 8 5 2 1 0 0 1 3 7 8

The adverse weather days shall be shown on the schedule and, if not used, will become float for the
Project’s use.

ARTICLE 5 - CONTRACT SUM. The contract sum is the total amount payable by the City to
Contractor for the performance of work under the Contract Documents. The contract sum is
Dollars ($ ), unless maodified in

accordance with the Contract Documents.

ARTICLE 6 - LIQUIDATED DAMAGES. The time limit specified in Article 4 is of the essence of the
Agreement. The Contractor shall complete the Project by the date specified in Article 4 unless the
City agrees in writing to an extension of time.

Failure to complete the Project within the time and in the manner provided for by the Contract
Documents shall subject the Contractor to liquidated damages. The actual occurrence of damages
and the actual amount of the damages which the City would suffer if the Project were not completed
within the specified times set forth are dependent upon many circumstances and conditions which
could prevail in various combinations and, from the nature of the case, it is impracticable and
extremely difficult to fix the actual damages. Damages which the City would suffer in the event of
delay include, but are not limited to, loss of the use of the Project, costs of administration, inspection,
supervision and the loss suffered by the public within the City.

Accordingly, the parties agree that the amount herein set forth shal! be presumed to be the amount of
damages which the City shall directly incur upon failure of the Coentractor to complete the Project
within the time specified: Five Hundred Dollars ($ 2,000.00), plus the extra inspection costs incurred
by the City, during or as a result of each calendar day by which completion of the Project is delayed
beyond the completion date.

In addition, fiquidated damages for Contractor's failure to complete the following rnilestones within the
times fixed are estabiished in the amounts of:
Liguidated Damages

Description of Milestone Date of Milestone

(Calendar Days) Per Calendar Day
For Late Completion

Submit original “As Planned” :

construction schedule 15 days after Notice to Proceed $150.00
Submit Schedule of Values 15 days after Notice to Proceed $150.00
Submit Construction Schedule 15 days after Notice to Proceed $150.00
Submit shop drawings and

submittais 15 days after Notice to Proceed $150.00
Submit coordination drawings 15 days after Notice to Proceed $150.00

City of Brentwood
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If the Contractor becomes liable for liquidated damages under this section, the City, in addition to all
other remedies provided by law, shall have the right to withhald any and all retained percentages of
payments, and to collect the interest thereon, which would otherwise be or become due the
Contractor until the liability of the Contractor under this section has been finally determined. If the
retained percentage is not sufficient to discharge alt liabilities of the Contractor incurred under this
Articie, the Contractor and its sureties shail continue to rernain liable to the City until all such liabilities
are satisfied in full.

If the City accepts any work or makes any payment under this Agreement after a default by reason of
delays, the payment or payments shall in no respect constitute a waiver or modification of any
Agreement provisions regarding time of completion and liquidated damages.

ARTICLE 7 - EARLY COMPLETION. Regardiess of the cause therefore, the Contractor may not
maintain any claim or cause of action against the City for damages incurred as a result of its failure or
inability to compiete its work on the Project in a shorter period than established in Article 5 of this
Agreement, the parties stipulating that such period is a reasonable time within which to perform the
work on the Project.

ARTICLE 8 - PAYMENT. The City agrees to pay the Contractor in current funds for the performance
of the Agreement the amount proposed in this bid, including approved change orders, and to make
payments on account thereof as follows: Ninety percent (90%) of the value, proporticnate to the
amount of the Agreement, or iabor and materials incorporated in the Project up to the first day of that
month as estimated by the City or the Architect, less the aggregate of previous payments. On
substantial compietion of the entire Project, a sum sufficient to increase the total payments to ninety
percent (80%) of the contract price, and thirty-five (35) days after the Notice of Completion has been
recorded, provided the Project to be fully completed and the Agreement fully performed, the balance
due under the Agreement. The payment of progress payments by the City shall not be construed as
an acceptance of the work done up to the time of such payments, except as to such matters as are
open and obvious. The entire Project is to be subjected to inspection and approval of the City or
Architect to defects not obvious upon inspection during the progress of the wark at the time when it -
shall be claimed by the Contractor that the Agreement is completed. The City or Architect shall
exercise all reasonable diligence in the discovery, and report to the Contractor as the Project
progresses, materials and labor which are not satisfactory to the City, so as to avoid unnecessary
trouble and cost to the Contractor in making good defective parts or work.

Pursuant to Public Contract Code Section 22300, at the request and expense of the Contractor,
securities equivalent to the amount withheld shall be deposited with the public agency, or with a state
or federally chartered bank in this state as the escrow agent, who shall then pay those moneys to the
Confractor. Upon satisfactory completion of the contract, the securities shall be retumed to the
Contractor. '

Alternatively, the Contractor may request and the City shall make payment of retentions earned
directly toc the escrow agent at the expense of the Contractor. At the expense of the Contractor, the
Contractor may direct the investment of the payments into securities and the Contractor shall receive
the interest earned on the investments upon the same terms provided for in this section for securities
deposited by the Contractor. Upon satisfactory completion of the contract, the Contractor shall
receive from the escrow agent all securities, interest, and payments received by the escrow agent
from the City, pursuant to the terms of this section.

Securities eligible for investment under this section shall include those listed in Section 16430 of the
Government Code, bank or savings and loan certificates of deposit, interest-bearing demand deposit
accounts, standby letters of credit, or any other security mutually agreed to by the Contractor and the
public agency. '
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The Contractor shall be the beneficial City of any securities substituted for moneys withheld and shall
receive any interest thereon.

For purposes of this section, the term *public agency” shall include, but shall not be limited to, .
chartered cities.

“Any Contractor who elects to receive interest on moneys withheld in retention by a public agency
shall, at the request of any subcontractor, make that option availabie to the subcontractor regarding
any moneys withheld in retention by the Contractor from the subcontractor. If the Contractor elects to
receive interest on any moneys withheld in retention by a public agency, then the subcontractor shall
receive the identical rate of interest received by the Contractor on any retention moneys withheld
from the subcontractor by the Contractor, less any actual pro rata costs assoctated with administering
and calculating that interest. In the event that the interest rate is a fluctuating rate, the rate for the
subcontractor shall be determined by calculating the interest rate paid during the time that retentions
were withheld from the subcontractor. If the Contractor elects to substitute securities in lieu of
retention, then, by mutual consent of the Contractor and subcontractor, the subcontractor may
substitute securities in exchange for the release of moneys held in retention by the Contractor.

This subdivision shall apply only to those subcontractors performing more than five percent of the
Contractor’s total bid. '

No Contractor shall require any subcontractor to waive any provision of this section.

The Legislature hereby declares that the provisions of this section are of statewide concern and are
necessary to encourage full participation by Contractors and subcontractors in public contract
procedures.

The escrow agreement used hereunder shall be null, void, and unenfarceable unless it is substantially
similar to the following form: :

ESCROW AGREEMENT FOR
SECURITY DEPOSITS IN LIEU OF RETENTION

This Escrow Agreement is made and entered into by and
between

whose address is

hereinafter called “City,”

whose address is

hereinafter called “Contractor” and
whose address is

hereinafter called “Escrow Agent.”

For the consideration hereinafter set forth, the City, Coniractor, and Escrow Agent agree as
follows: ' '

1. Pursuant to Section 22300 of the Public Contract Code of the State of California, Contractor
has the option to depasit securities with Escrow Agent as a substitute for retention earnings
required to be withheld by City pursuant to the Construction Contract entered into between the
City and Contractor for in the amount of dated

(hereinafter referred to as the “Contract”).

Alternatively, on written request of the Contractor, the City shall make payments of the
retention earnings directly {o the Escrow Agent.

City of Brentwood
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When the Contractor deposits the securities as a substitute for Contract earnings, the Escrow
Agent shall notify the City within 10 days of the deposit. The market value of the securities at
the time of the substitution shall be at least equal to the cash amount then required to be
withheld as retention under the terms of the Contract between the City and Contractor.
Securities shall be held in the name of , and shall designate the Contractor
as the beneficial owner.

2. The City shall make progress payments to the Contractor for those funds which otherwise
would be withheld from progress payments pursuant to the Contract provisions, provided that
the Escrow Agent holds securities in the form and amount specified above.

3. When the City makes payment of retentions earned directly to the Escrow Agent, the Escrow
Agent shall hold them for the benefit of the Contractor until the time that the escrow created
under this contract is terminated. The Contractor may direct the investment of the payments
into securities. Alf terms and conditions of this agreement and the rights and responsibilities
of the parties shall be-equally applicable and binding when the City pays the Escrow Agent
directly.

4. Contractor shall be responsible for paying all fees for the expenses incurred by Escrow Agent
in administering the Escrow Account and all expenses of the City. These expenses and
payment terms shall be determined by the City, Contractor, and Escrow Agent.

5. The interest earned on the securities or the money market accounts held in escrow and all
interest eamed on that interest shall be for the sole account of Contractor and shall be subject
to withdrawal by Contractor at any time and from time to time without notice to the City.

6. Contractor shall have the right to withdraw all or any part of the principal in the Escrow
Account only by written notice to Escrow Agent accompanied by written authorization from the
City to the Escrow Agent that City consents to the withdrawal of the amount sought to be .
withdrawn by Contractor.

7. The City shall have a right to draw upon the securities in the event of default by the

" Contractor., Upon seven days’ written notice to the Escrow Agent from the owner of the

default, the Escrow Agent shall immediately convert the securities to cash and shall distribute
the cash as instructed by the City. ' '

8. Upon receipt of written notification from the City certifying that the Contract is final and
complete, and that the Contractor has complied with all requirernents and procedures
applicable to the Coniract, Escrow Agent shall release to Contractor ail securities and interest
on deposit less escrow fees and charges of the Escrow Account. The escrow shall be ciosed
immediately upon disbursement of all moneys and securities on deposit and payments of fees
and charges. :

9. Escrow Agent shall rely on the written notifications from the City and the Contractor pursuant
to Sections (§) to (8), inclusive, of this Agreement and the City and Contractor shall hold
Escrow Agent harmless from Escrow Agent's release and disbursement of the securities and
interest as set forth above.

10. The names of the persons who are authorized to give written notice or to receive written
notice an behalf of the City and on behalf of Contractor in connection with the foregoing, and
exemplars of their respective signatures are as follows:
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On behalf of City: : On behalf of Contractor:

Title Title
Name Name
Signature Signature
Address Address

On behalf of Escrow Agent:

Title

Name

Signature

Address

At the time the Escrow Account is opened, the City and Contractor shall deliver to the Escrow
Agent a fully executed counterpart of this Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement by their proper officers on
the date first set forth above.

City: Contactor:

Title Title
Name Name
Signature Signature

ARTICLE 9 - EARLY TERMINATION. Notwithstanding any provision herein to the contrary, if
for any fiscal year of this agreement the governing body of the City fails to appropriate or
allocate funds for future periodic payments under the Agreement after exercising reasonabie
efforts to do so, the City may, upon thirty (30) days notice, order work on the project to cease.
The City will remain obligated to pay for the work already performed but shall not be obligated
to pay the balance remaining unpaid beyond the fiscal period for which funds have been
appropriated or allocated and for which the work has not been done.
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ARTICLE 10 - TERMINATION FOR CAUSE. If Contractor (1) should be adjudged bankrupt;
(2) should make a general assignment for the benefit of its creditors; (3) should persistently or
repeatediy refuse or fail, except in cases for which an extension of time is provided, to supply
enough properly skilled workers or proper materials; (4) should fail to make prompt payment to
subcontractors or for material or labor; (5) persistently disregards laws, ordinances or the
instructions of the City; or if any of its subcontractors should persistently violate any of the
provisions of the Agreement or a receiver should be appointed on account of its insolvency,
then the City may serve written notice upon the Contractor and its surety of its intention to
terminate the Agreement. Unless, within five (5) days after the serving of such notice, such
violations shall cease and satisfactory arrangements for corrections thereof be made, the
Agreement shall, upon the expiration of said five (5) days, at the City's option, terminate.

In the event of any such termination, the City shail immediately serve written notice thereof
upon the surety and the Contractor, and the surety shall have the right to take over and perform
the Agreement; provided, however, that if the surety, within ten (1 0) days after the serving upon
it of Notice of Termination, does not give the City written notice of its intention to take over and
perform the Agreement or does not commence performance within ten (10} days from the date
of the serving of such notice, the City may take over the Project and prosecute the same to
completion by Agreement or by any other method it may deem advisabie, for the account and
at the expense of the Contractor, and the Contractor and the surety shall be liable to the City for
any excess cost occasioned the City thereby. In such event, the City may without liability for so
doing, take possession of and utilize in completing the Project, such materials, appliances and
other property belonging fo the Contractor as may be on the site of the Project and necessary
therefore. In such case the Contractor shall not be entitied to receive any further payment untjl
the Project is finished. If the unpaid balance of the contract sum shall exceed the expense of
finishing the Project, including compensation for additional managerial and administrative
services, such excess shall be paid to the Contractor. If such expense shall exceed such
unpaid balance, the Contractor shall pay the difference to the City.

ARTICLE 11 - PERFORMING A PORTION OF THE WORK. If the Contractor fails to correct
defective work or persistently fails to carry out the work in accordance with the Contract
Documents, the City, by written order, may order the Contractor to stop the work, or any portion
thereof, until the cause of such order has been eliminated. The City shall not have any duty to
stop the work for the benefit of the Contractor or any other person or entity. If the City chooses
to correct or carry out the work itself, it shall normally give the Contractor seven (7) days to
commence and continue correction of such default or negiect with diligence and promptness.
If, however, the condition constitutes an emergency which may subject the City to penalties or
" termination of the Project by outside jurisdictionat agencies, the City may do so without notice to
the Contractor. In either case, an appropriate change order shall be issued, deducting, from
the payments then or thereafter due the Contractor the cost of correcting such deficiencies,
including compensation for the Architect's and consultants’ additional services made necessary
by such defauit, neglect, or failure. If payments then or thereafter due the Contractor are not
sufficient to cover such amount, the Contractor and its surety shall pay the City the difference.

ARTICLE 12 - USE OF SUBCONTRACTORS. Contractor agrees that, as required by State
law and the Instruction to Bidders, ail subcontractors which will perform work on this project
shall be listed on the Designation of Subcontractors form, provided with the Contract
Documents.

ARTICLE 13 - PREVAILING WAGE RATES. In accordance with the provisions of Section
1720 et seq. of the Labor Code, the Director of the Department of industrial Reiations of the
State of Califomia has determined the general prevailing rates or wages and employer
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